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No. 9, January Term, 1915.

Court of Appeals of Maryland.
Januayy Term, 1915,

Henry T, Brack, and Rums Brack,
hia wife,
V8.
The Meyor and City Council of
Baltimore.,

Judpge Urner delivered the opinion of the Court.

This is & condemnation proceeding for the ascqguisition by the
City of Baltimore of certain land of the appellant, in Baltimore
County, ineluded in the area required for the storage and protection
of a new water supply for the City to be impounded by an extensive
dam in the valley of the Gunpowder River. The tract condemmed contaiig
about’ forty-four acres., It embraces the middle portion of the arpel~
lante farm of one hundred and ninety acres, and lies slong & stream
called Peterson's Run, which, for the grester pert of ite course
through the farm, will be absorbed in the waters of the reservoir.

By the appropriation of ground in this proceeding the remeinder of

the eppellant's land will be divided into two discomnected trachs of
approximately egqual acreage. The buildings are located at the eas=-
tern end of the farm, and an outlet is provided by & roadway extend-
ing through the property to a publie Lhoroughiare beyond its weét-
ern limits. This private way erosses Teterson's Run by s bridge not
far below the point where the stream enters the farm, but the land
taken by the City will be necessarily flooded to #uch an extent aé to
prevent the use of the roadway and bridge et their present level.

The oondemnation 0f fthe inferseoting traot, which is propesed by the

petition to be aoguired in fee pimple, wounld also in f38elf have de-

barred the landowner from the une: of ‘the cﬁstOmary outlet, but it was

provided by an amendment to the petition that the property required
should he condemned subjlect to the obligation upon the part of the
Mayor and City Council of Baltimore to construet a suitable bridge
over Peterson's Run, and & suiftable road from each pide of the bridpe

to the outlines of the proverty gought o be condemned, along the J




‘1ine of the present way, the new road and bridge to be equally as

good as those now existing, and to be at a‘unfrioient elevation to

furnish & safe and solid roadwey comnecting the separeted portions

of the farm, and to be for the perpetual use and benefit of the ow-

neri of the remaining land, by whom, however, it was to bhe main-
tained, Bi the pame amendment it was further stipulated that the
eondemmation ghould be subject to the reservation, in behalf of the
landowner, his heirs or essigns, of the right of access to the Run
above the roadway for’qll domestic purposes, ineluding the cntﬁing

of ice and the right to have live stock, exeept hogs, run to and

water in that portion of the atream.

The petition wae ﬁhus amended, by leave of the Court, after the
Jjury had beon impaneled and had viewed the premiaes, Objection to
the mx ameniment was talen by e motion ne reoipiétur, which was over-
ruled; and a formél exception to this action was'reaerved and con=-
stitutes the first bill of exceptions in the record, The appellant
conpiasnl of 4k nsdtplonsion referrel ¥o  minly on e tround thet
it is 1ncongistent with & eondemnation in fee simple, td which the
proceedings areAin terms directed, and secks 1o accomplish by the

provisions stated the partial satisfaction of damnges which are

¢laimed to be legally demandable as a. whole in money. Other excep-

‘tions weie reserﬁad t0 the refusal of the Court below to allow the

defendant to show that the land being condemned has special features
which give it an independent value as a reservoir site. The ap-

peal by which the quesﬁiona we have indiaatod ar6 brought before us

for determination has been taken by the defendant from a Jndgment,
entered upon the inuuisitioﬁ as returned by the Jﬁry'awarding him
" damages to the amount of §15,967.00,

In the arpument of the case in this Court the subject Tiret
considered was the yrsymriyx propriety of the exclusion of evidence

‘as to the adaptebility of fhevland for reservoir purposes, snd we

will adopt the same order of discussion,

The jupt compensation %o which the landowmer 1is entitled, where
part of his lend is taken for publig use, includes the value of the

ground oondemmed and s due allowande for consequentisl demages, 1f




eny, to the remainder, Patterson va.‘Baltimoro,vlzi lide 1533 Bal-
timore ve, Megary, 122 M. 20j Paltimore,vs. Garrett, 120 Md. 608;
Bidgely vy Beltimore, 119 Md. 567, With respect to the. property
talken thu award must be based upon its sctual narket value nt the
time of tha condemmation. Norris va, Baltimoro. 44 Md, 607; Moale
ves Baltimore, 5 Md. 514; Tide Fater Canal 0o. vs. Archer, 9 G. &
Ja 4?9. The rule is that the market value of ﬁhe.iand is to be es-
timnted in referemee to the uges and purposes to which it is adapt-
ed, and that,any‘spacial feature which may énhance 1ts'marketab111ty
mey properly be considereds But the faet that the land is meeded :
for‘thQ'partiouiar object songht by the condemnation is not to be
regarded as an plament 02 the yalns t0 b aBGertained; The ques-
tion isnot ﬁhat the property is worth to the condemning party,
but whﬁt da@iﬁ probably be realized from ite sale to any purchaser .
who might‘dosire it for any or all of the pnrposéa for which 1t iy
availables |

Tn 15 6¥6 767, it is said: "The true rule 18 that any use for
which the property is capable may be considered, and if the land
has an adaptability for the purposes for which it is taken, the ow=
ner may have k% this qonaidor&d in the estimate as well as any other
use W tor whiah.1t is eapables Thus, 1n"p§ooeea1ngs to condemn
land for railroad purvoses, for a bridge'aite, or for a reservoir
or water supply, it may be shown that the land has an especial &=
vailability which would render it valuable to any ome who might wisgh
to purchase it for railroad nurpdses, for & bridge site, or for the
;lxltsxp puxpose of a reservoir or water supply,}and the owner may
insist ubcn this aveilability of his lana for the particular'purpohg

a8 an element in astimating ite value."

| In Hieeiaaippi # Rum River Boom co. Vae Pattoreon,-sa Us Ba
403, where three islands in the Hiaaisaippi River were being con=

demned for uno in the construetion or a boom and the ownar anairaa -_ﬁ_<,1

to have their spocdal availsbility for sueh use oonsidered 1n tho
estimate of his demeges, 1t is said: "In determining the value of
land appropriatea Loy publio purposes, the same oonsiderations aro
to be regerded ag in & sale of prOperty bebtween private partioso




The -inquiry in such cases met be what is the property woith in the
market, viewed not merely with reference to the uses to which 1% is
8t the time applied tut with reference to the uses to which it is
plainly sdapted; that is to say, what 18 1t worth from its availe-
bility for valuable uses." T | e |
1t was hol@ in Sergent vs, Merrimao.I196 Hnaa. 171, where &
landowner was seeking tompensation for prOperty.takbn a8 & gource -
of municipal water eupply, that: "wha'maikét valﬁa to which the
petitioner was ontitled was made np of the value of the 1and apart
from its special adaptability for WLtOr suprly purposes, plua guch
sum as & purchagser would have added %o thet value becaunse of the

chance that the land in question might be some day'used as e wa b
supply." The decision in Houlton ve, Newburyport Water Co; xn‘,
137 Vas. 163, was to the same geneval effect.

: In Spring Velley waterworkn v8, Drinkhouse, 92 Cal, 528, it
was held to be proper to show that land whioh was being condemed
for a reservoir site wes so situdted as to be peculiarly adapted to
éuoh use. The aade theory was adopted in the case of Allowey vB.
Washville, 88 Tenn, 510, 8 L.R.A. 123, whers 1and was condemned for
& reservolr, and it was saild that the marketlvalue to whigh the ow=-
ner was ontiﬁléd-"inolndeé e#ery element of usefulness and advan-

tage 1n'tha property, If 1£ be usefui for agrianltﬁré or for réa=-
idence purposeg; if it has adaptability for a réaervoir site, or for
the Operufion of machinery; 1f it contains & quarry of stone, or

e mine of precious metals; 1f it possesses advantage of loeation,
or availability for‘any useful purpose whatever, all thepe belong
to tha éwner,'and are to be considered 1n_os§1mating ite velue.

It matters not that the owner uses the properfy,for the least val-
uable of all the ends to which 1t is a&apted or that he puts it
o no profitable ugie at all. All its. capabilities are hia and mnst
be teken into the estinate," :

An opinion delivered by uord Jnatice Alvnratone in re Gough

snd Aspatria, 8illoth and Pistriet Joint Water Board (1904) 1 K.B.
422, approveb as correct the following statement of wiight. Joy

whose sction was under review: "Iinthero‘ia s site which has pe- A
- - . hy i 3




-5":

euliar advantages for the supply of water to sparticular valley or
& partioulsr area of eny other kind, or to all villeys or areas with-
in & cortain distande, 1f’thoee valleys are what might be'eglled
natural customers for water‘by reason of thelr popUlousnens and of
their situstion,- if the site hes peculiar advantages for supplying
in that sense - apart from valuve ereated or enhanced by any Aet of
Parliament of scheme for appropriating the weter to & partiowlar
logal authority, I think 1t may bDe taken that there i1s & natural
value in the site for the purposes of water supply, and that it
should be taken into oonaidération." |

The case of Brown vs, Forest Water Co., 213 Pa, St, 440,
also-rocogniZed the rule that the special avnilahiiity of land for
reservoir or‘wwuter supply purposes i# a proper eiemant of value
to be provens It was said in the opinion: "The defendant cannot
properly pomplain of the admission of evidence that the property
taken by it was adapted to reservoiY purposes, from the natural
formation of the land, the amount of water-flowing over 1t, and ite
proximity to eertain towns, All these matiers were elements enter-
ing into the market value of the property.”

The general principle of the above eitdtions is spplied in
numerous cases oolleéted in Tewis on Eminent Domain, 3 Ld. Sec.
707, and in noted to decisiony reported in 15 L.R.A., N.8., 679;

L LalRike i WaBs, 996; B LeRiehs, NeSe, 912: and 24 Aners & Eng.
Annoted Cases, 12364

In the case of Gellaway ve, Hubner, 99 Hd. 529, this Court, in
pessing njon wiceptions to the ratification of a sale of land re=~
ported by trustees, and in determining whether the sale was improv-
fdent, had ocoasion to consider the availability of the property
for reservoir purposes as entering into the market value, and as
affecting the Queétion as to the propriety of tﬁe~sale, which'had‘
left that element out of view, The opinion by Judge Pearde cited
‘and guoted Irom.the decisions in Hatter of Turman Street, 17 ¥en-
deli, 6693 Ydung ve, Harrison, 17 Gas 50, and Boom Co. v8. Patters
adn, 96 Usf., supra, in support of the pr0posifionifhat,tho avall-
ability of property for perticular uses should be taken into con=

pideration when its value is being estimated. It was accordingly -




decided that the valne of the land as a reservoir site should héve
been corsidered by the trustees, and that ag they éold the property
in disregerd of the special sdvantage which it thus possessed, and
at & muoh.lower price than might otherwise probably have been ob-
tained, the sale sould not be approved., It was remafked'that the
trﬁsteaa had made no effort to sell the land to the City of Balti-
more, although they knew it as was in the market for s reservoir
gite in that locallity, and disposed of the property as if it were
ordinary unimproved ground. In this connection it was said, in the,
languagé of the lower Court, which wae quoted with aphrrovel: "Had
the City proceeded by condemmation, (as 1t might have done), the
peculisar value.of this lend 88 a reservoir site would have been a
fact to be canai@erad‘by the jury in aaaeaaing its value."”

The case of MoGovorn_?ﬂ- Hew York, 130 Appe Piv, 550; 196 N Y
573; 229 U.S. 363, is mx eited as tdndihg‘fo'suppott an opposite
theory. But an éiamination"or the deciﬁioﬁ ren&e:edlin.fhat case,
by the Courte of Fow quk and by the Supreme Court of the United
_States. has satisfied uas that they are not opposed to the general trend
of anthoriﬁy on the suhjéct'nnder inquirye In the opinion delivered
by the Appellaté;niviaioﬁ of the Suprene Cou:t of New York it was Baid
that the landdwndr; whose property was being taken as part of the site
of the Ashokan ﬁgaervoir for Hew York City, wab‘entitléa to recelve
its market'ialue for any purpose to which 1% was &dapted. The pringi-
ple was distinetly recognized that when land is showﬁ to have a mare
ket value for aowe‘particniér use, its ndaPtability to that use can be
taken into account in the estimete of the compensation to be awarded.
In that case the landowner d1d not atteﬁpt to prove that the value of
the property had beern inereased by ite availability for reservoir Pur-
poses before the commenoement‘oi the‘ounaemnaticn proceedings. It
was pointed out that there was no evidence "of sny oircumstance by
vhich the valme of the parcel #n question, as & part of a natural re-
gervoir site, could be estimated or determined.” 'ih the asbsence of
such evidence 1t was held that the owner hal received the benefit of

everything which erhanced the value of his property except the ineresse




eaused by its appropriation for the use of the City. The aation of
the Appellate Diviaion in snst&ining the award wae affirmed by the
Court of Appeals of New York without the delivery of an opinion. Thé
case was then appealed to the Supreme Court of the United Btates upon
the gyuestion as to whether the ruling on the measure of compensation
amounted to & taking of property withcut'due progess of luw, mhn: ques
tion was unsweéred by the Supreme Court in the‘negative, and Mr. Jus-
tice Holmes, ﬁho delivewed the opinion, observéd: "The enhanced val-
ne of the 1an§ as part of the Ashokan Refervoir depends upon the

been hundreds of titles to different parcels of that lends If the
parcels were not brought together by a teking under eminent domain,
the chance of their being united by apgreement oi pﬁrchaae in guch a
way as to be available well might be regerded as to remote and spec-
ulative to have any lipgitimate effect upon the valuation.”

It is dpparant. therefore, that the oasoilast cited is consist-
ent with fhe theory of the other decisions referred %o, that any par-
tieuviar éapability which actuaily enhances the value of the properiy
1ndependent1y of the demand created by the condemmstion, should be
considered in the estimate to be made of the market velue which cor-
stitutes the measure of compensations 'In the esse now before us the
dofendanf offered £ to prove the existence of such a condition with
reference to the laﬂa 1nvolvéd'in this progeecding. It was testified
by the Sanitary Engineer £am of the State Poard of Health that he had
examinoa the defendant's nrOperty in respect to ite contour and drain-
age, and it was then proposed to prove by the witness that by reasson
of the topographical features of the ground & storage reservoir could
readily be construeted there with a eapscity. of 1,200,000,000 gallons,
'thut there was a market et that time for such a reservoir, &hat the
site will be destroged by the taking of the proﬁérty sought $0 be con=
demned, and that the land has an 1naepondant value a8 a reservoir site.
The reason for'the exelusion of the evidence thﬁalproffered is not
indicated in the record, but the srgument againht its admiastonvwns
thet the land 1n,quastioh could not have any value as a reservoir site,

@"apart from the object of the present condermation, because 1ts owner

whole land necessary being devoted to that uses There are said to have




would have no right tO‘impunhd andxdisttibuta’the iators of the stream
fiowing through 1% without the consent of the 0ty of Baltimore as the
lower riparian proprietor, and that asvthe City needs the strean as

a sourde»of suppiy for its people, the storage of the water for the use
of other consumers wonld be legally impracticahle. - In or@or,to HUS -
tain this contention we should have to hold in effect that the evidence
offered to be introdtced, though theoretieally admimeible under the
rule we have diaeussed, must meverthelese be e#nludod in this instande
on the ground that the special element of valne to‘whioh it refers
could not poealbly have any existence in fact and is therefore incap-
able of being proven. The record, however, doee not Justify such a

- conclusion, It effords us no suffioient resson for meking a formal
end finel Gecleration that the defendent's land osnnot concoivably
_have any veculiar aveilebility for the purposes of s roeefvoir in view
of the acquisition by the City of the rights of a lower riparial oWnere
~It would not seom reaaonablo to hold that land sitvated on a water-
gourse can under no ¢onditions have any inherent value as & regervoir
gife unless it i@ held under & common ownership with all the other
proverties through Whioh the further course of the stream extends. If
it affirmatively appeared that the nse of the tract in question for
such é purpose wonld‘neoasnarily nove involved an invasion 0f the ri-
parian righte of the Gity, which it has hel&vfor meny yesrs, there
could be no difficulty in eliminating the element of reservoir value

- from Purther consideration, But the proffer is distinetly made to
prove that the land has an indqgggdént availabilify for smeh use, and

the record does not conclusively show that competent evidence to that
effoct could not be adddeed. 1If we wére to.preolude the 1ﬁqu1ry which
the defendant proposes on that snhjeot we eould not be certein, a8 in
the eaee is now presented, that his rights were recelving the full
measure of recognition to which they may be justly entitled. In our _
opinion the défandant ghould have the opportunity her he désirea to
prove, if he'can; that the property being condemned has an 1ndepeﬁdent
value and marketabllity as a reservoir site. If‘teatiﬁonyfhad been
allowed ﬁovbé introdueed for that purpose, and hed appeared to be nérely
sbeoulutive or otherwise legally insufficient to Support the theory




upon whioh 1t was admitted it oould have “een atriken aut or with=
‘drawn trom the oonsiasration ‘of the Jury by suitablo instructionss.
As Ghiof Jhstioe Rugg said in Smith ve Conmonwnalth 210 Mass. £59,
wharo a somewhat similar question was nndar discussion: "witnesses
and Juroru ahauld not ba parmittsd to enter the realm of speaulation
and Bwall damnsua heyond a present cash value un&er fnir eonditions
of sale by fentastic visions ss to future exigencies of growing com-
mnities,” But we caﬁnot datarmino in advence that the evidence here
2 profrorod wnuld be too 1noonclnsive to be consiﬁereu. and we are,
. thereforc, unable- to conour in the ruling by which the offer was b
aonﬂitionally rethaad.,1 ‘

‘The other queation %o be considered relatas to the amsndment of
' tho oomﬁamnatian proceeaings by the - pravision we have moted reserv»
1ng to the 1andownar, -and his Buaaeaaora in title, & »ight of acoess
to the witers of reterson 8 Run &t the plaoe and’ for the purpoRes = |
: stated and 1mposing upon tha uondemning agency the duty of elevating
‘ana rcoonstructing the road ana bridge ln;x upon which the eastern
portion of the 1and is dependent for an outlet to the public highway,
and resorving to the presant and future owners of the property & per- -
petual right tozthévuae of the wey thus preserved. It wag, of eourse,
the objeet of theae stipnlationa to mitipate the damagaa Qecagioned
to the &ef&ndant’s remaining land by the appropriation of the part
roquired for the purpoaas of the condemmations The property’takenl
wes oondomnod in fba aimple, and 1t will be flooded o0 Buch a8 o=
%ont a8 to reqnire. a8 alroady sxk ntated, the ralsing of +he road
ana bridea 1! they ara to be further utilized. The, ef”act of the a=
men&mont in vhia ragard is not to reserve from the oonaennaiion en
 9¥1P$1R8 and evsilable roadwey over the land, but +o provide s new
way ujonja'highar level in lieu of the ons whish the weters of the
réservoii will'tanher 1mpéaaaﬁie. dueh & aubsiitution aooording to
the terms of the umandmnnt. involvoa the aonatrnction of the new roads
 way nnd bridge by the cxtw and their fature maintenance by the ownar
‘  oI the lana to whioh the way is 1ntendod to be appurtanant.

4B the ooademnatian of @ part of the defondant 8 land entitles
him, in addition ﬁo the value of the property ta?en. to Oomﬂenaation
 for any. injury to the value of the remaindar rcaulting from tha uao of
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the condemned portion for the purposes of its acguisition, the question
e aré now to decide is whether the consequential dameges thus aceru-
ing to the defendsnt can he pertielly satisfied by the resorvation of
ﬁhg riéhfg and the l;eation,of the obligations specified in the amend-~
Tmenbs ‘

| | in Pennsylvenia Rs R« 00s v8. Reichert, 58 1Md, 261, where the
qﬁdstion before the Court grew.out of the fact that part of & lot of
ground owned and pgqupied by & eonl dealer had heen condemmed for a
;raiirddﬁ'rigﬁt of way, and the inquiaition.as returned required the
condenning e company 1o ereet for the lot owner o trestle, to be used
for moving cosl, in place of one which wonld be remnvéd in the building
of the raiquaa,:ana imposed other conditibna, 1t was said by Chief .
Judge Bartol o be & ocorrsot stotement of the law, as quoted from
Mills'on Eminont.Domain. Seoy 118, that: "Compensation is ordinarily
'fo'ba made in money, yet reservations of rlghts.to ovners sre favored,
'aﬁd.thé condemning party may ratify an award a part of which reqﬁirol
sertain improvements to be made tor,thé benefit of the owner., The
reeéivatibn of rights to the owner 18 only carrying out the spirit of
the law, that tho_pnblic improvement #hell be made with the least
damage to.pr;vaﬁe individuals, These conditions and reservations can-
not he fi:n&;asainst the will of the parties.” This guotation was
partiaiiy’repeatod in the case of Ruseell ve Zimmerman, 121 Mds 339.

In 15 CYC 898 1% 18 said to be "the duty of the jury or commis-
gsioners to award compensation to the property owner in money, and they
eannot in lieu thereof impose conditions upoh the party condemming the
pfﬁpcrty, 6r,requirofthe property-ovner to aecept certain privileges.”
The rule is stated 46 the same effect in Lewis on Eminent Domain, 3 Bd.
Sec. 756, and has been applied in Chicago, M. & 8ts Py Re Cou v8. Mel=
ville, 66 I11, B29; Central & Ohio R, R. 0os vs. Holler, 7 Ohio 2203
Chesepeske & Ohio R. Co., V8, Halstesd, 7W. Va. 301; Hill vs Wohawk
& nndsdn'H; é,AGO;,‘f_H. Y. 152; Chicago &c. Rs Re-00s vs MoGrew,

204 o, 282. |
" n's case 1ike the present where part’0f the farm on which the
buildings ai'é Ioonted ia appé:nntly dependent for an outlet upon the




roadway over the portion of the land whish is being condemmed, it
Seois enfirely reasonable that the wa& should he preserved, if pos-
sible, in order td promote the convenience bf the landowner and to
reduce the extonf‘of the conseqnéntial injury to the property.“ But
a8 tha defendant is objecting to ‘the provisions which seek %0 adaom=
liah that reault ana &8 he is entitled to assume such & position by
virtue of the rule ataced in the decisions of this and other Courts,

we are unable to sustein the inquisition in its present form. Upon

the remanding o: the case it may be practicdble to rebtriot the intere
8t or ares 2 0 be acquired, or modify the terms of the condemnation,
. 30 as to avbid the difficulty now presenteds The brief of the apﬁel-
.lee,euggesta that the‘objection ecould he obviated, and there is ample
"guthority to permit-aﬁ amendment for that purpose. Code Art,‘ﬁﬁA. Secsds
S The readrvaﬁion of an unrestricted right %o the preaantfénd BuC-
ceeling owners of the 1and not condermed %o have thair.eattle resort
%o the vaters of‘Patéredn'a’Run need not be’Separately discussed, but
it ﬁay be obmerved that the propriety of this provision may be open to
question when applied to a municipal waterkaupply, and the right wonld
at all events he precarious in view of the power vested in the State
Board of Hedlth, by Chaptef 810 of the Acts of 1914, £o prevent the
_poliut;on 6 Oib waters of the State in 8o far as may be necessary
for the piotebt10n-of,tha public health or comforte.

If is urged on hehalf of the City that the objection we‘have
considered, sz to the reserve‘ion and conditions created by the amend-
moﬁt to the petition, was not reised fwwryxrwyiew in the Court below
and is therefore not & prover subjeot for review on appeal, The mo=~
tion ne recipietur denied the right.of the City to modify the peti-
tion by inserting the stipulations in queatidn, and the reasong af-

© 8igned wefe that the propoged amendment was too vagué and nnecerdtain,
“that it wes inconsistent with the peﬁition as filed, that 1t wag of-
fored too late, and that 1t was not germane to the lssue upon which
the Jury had been sworn, The objeotiona thus interposed were Buffi-
aiantly comprehensive to entitle the defendant to ‘have this Court

' pass upon the question here presented.
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The fubther contehtion is made that the dameges apaesaéd by
the jury afford the defendant more than adequate compensation upon
any ofltho theories advanced. and that he hag consequently not been
injured by the rulings =a to.ﬁhich he obJectss There is the usual
wide myrmmi diveréity of opinion in fhe tostimony contained in the
record as t0 the proper amount of damapges to be awarded the defen-
dant, but some of the estimates exceed the sum ascertained by the
verdict, and we are not st liberty to rule &t a netter of law, upon
the evilenien HeTors ug, that the sllowance made by the jury was so
obviously excesglve from sny point of view, ag to render non-preju-~
dieial the rulings we have under congiderstion. 4

There 18 an exgeption in the record which relates to the in-
struetions grented at the‘instaﬁoe of the City, but the questions
gk thus raised are éanswered in effect by the viewﬁ e have alvready -
expressed,

Judgment reversed with costp

anll canse remanded.

. Filed February 17th 1918..
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I, C. C. Magruder, Clerk of the Court of Appeals of Maryland, do hereby certify that the foregoing is
truly taken from the record and proceedings of the said Court of Appeals.
In testimony whereof, I have hereunto set my hand as Clerk, and affixed the seal

of the Court of Appeals, this__Euie, L AT

dayoff ,.//{/ouA/ — = A.D,191.

C@/{ aAgr LLM Clerk

of the Z’Jurt of Appeals of Maryland.




In the Circuit Court for Balti -
more County.
At Law,

e - e W - T —— -

Mayor and City Council of Bal
timore,

vs.

Henry I.. Brack and
Emma Brack, his wife,
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Mr. Clerk:-

Please file.
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City Solicitor,
Attomey for va.ﬂ.ﬁ ioner,
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Mayor and City Council of In the Circuit Court for Bal -

Baltimore,
‘ : timore County.
Vs,

Henry L. Brack and At Law,
Emme. Brack, his wife, : .

TO THE HONORAFLE, THE JUDGE OF SAID COURT: o . S

The Petition of the Mayor and City Council of Baltimore

respectfully represents to the Court:

That it heretofore filed its Pefition asking leave to
amend the original Petition filed in this case, and an Order Nisi
was passed on the said Petition asking leave to amend, and the de-
fendants ha,ve filed an Answer objecting to the leave being granted,
and that it is important to have the matter passed upon at an early
day.

Your Petitioner, therefore, moves the Court to set the

application for leave to amend down for a hearing at an early day.

T ol

City Solicitor,
Attorney for Petitioner.

A fret-day ifrtess (1~

UPON the foregoing Motion, it is, ORDERED by the Circuit Court for
Baltimore County, At Law, that the application for leave to amend in the

Respectfully,

above entitled case be, and it is hereby set for hearing on the “
day of July, 1915, provided a copy of this Motion and Order/be served

upon the cansel for the defendants on or before the és day of

July, 1915.
@a%%/
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Mayor and City Council

of Baltimore,

versus

Brack,

N N N i N i PN i NN

In the Circuit Court
for Baltimore County,

in Law,

‘-~ ',‘. ',‘ . ) - . ." . .
*oH R K XK X X * W\ g

The defendant in this case moves for a new trial, and

assigns for said motion the following reasons:

45 Because the verdict was against the evidence,

2, Because the verdict was against the weight of the

evidence,

de Because the verdict is against the instructions of

the Court,

4, /)Because the damages a

&, v oAy M

)

warded are inadequate, B
bcal . Bt

Attofﬁeys for Defendant,
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IN THE CIRCUIT COURT FOR
BALTIMORE
COUNTY.

MAYOR AND CITY
COUNCIL,
A WUNICIPAL CORPORATION
V8
HENRY L. BRACK,

et al.

0=0=0-C

ORDER FOR APPEARANCE.

-

Mr. Clerk:

Plecacse file.

Db e P

Attye. for Defdt.

NILES, WOLFF, BARTON & MORROW

ANFUESIRWDIZET
ATTORNEYS AT LAW,
BALTIMORE,MD.

L A A St )9 /774>



=
MAYOR AND CITY COUNCIL, * IN THE
A MUNICIPAL CORPORATION ¥ CIRCUIT COURT
vS. * FOR BALTIMORE COUNTY.
k3
HENRY L. BRACK, et al.
%*

MR. CLERK:

Enter our appearénce for the Defendant in the above

cause.

Attorneys for Defendant.




OGDEN & OGDEN I
ATTORNEYS-AT-LAW
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" Mayor and City Council

Bills of Exceptions.

In the Circuit Court
of Baltimore for

Vs, Baltimore County.

Henry L. Brack and wife

The Jury was sworn and taken to view the prcmiees.

- After the Jury had returned from its visit to the premises, the

‘second day, September 29, 1914, Mr. Field, City Solicitor, re-

"presenting the petitioner, offered an amendment to the petition

zby adding Paragraph 3-1/3.

Here insert Paragraph 3-1/3:

Mr. Offutt objected to the amendment offered.

Cbjection overruled, exception noted.

To which action and ruling of the Court in per-

mitting said amerndment to the petitioner's bill the defendant

"then and there excepted and prayed the Court to sign and seal

: this his flrst i1l of exceptions, which is accordingly done

this /769\\ day of Pleter 1014,

/

YT e Mfétw/? (s® AL)

.

After the proceedings were had and the evidence

taken as gset forth in the defendant's first bill of excention,

“which is made a part hereof, the petitioner offered evidence by

“duly gqualifisd witnesses tending to prove as follows:

The following witnesses testified as to the value

"of the property and the damnages to the remaining property after

+the portion taken by «

(@}

ondemnation had been separated from it:

 Alfred D. Bernard, a witness of lawful age, called on behalf of

the petitioner after being duly sworn testified that he had been
a member of the Bar for twenty-five years, dealing in real estate

—le




in and around Baltimore City and suburbs for twenty-eight
years; that he was familiar with the property and of the sales
of property within five miles of this property for the last
five years, and mentioned the sale of the Cowan property of

b GO. o0
462-1/2 acres; the Grafe property 120 acres for $13,000.
Question by Q;. Field: Now under the amended petition the
City is sz2eking to get 43.9, we will call it 44 acres for
short as shown within the yellow lines on this plat, subject

to a reservation in favor of Mr. Brack, his heirs and assigns,

of the right to ugse the watsr betwsen the road and the Hampton

 estate line, subject to the right of reservation of the use

of the road, and the obligation on the part of the City to
elevate the road and make it as good as it is now, will you
tell his Honor and the gentlémen. of the jury what i3 a fair
market value of the 44 acres of iand that is proposed to be
taken?

A. I figure it as 43.9, $2853.50, which is 43.9 acres at
$65., to that I added the tenant house of $830. making the
total of the land and the improvements $3883.50. In my
judgment, the taking of this area will have the effect of
dividing the Brack place into two parts, one of which will
be the high hill which slopes to the West and is improved
with very handsome improvements, a very elaborate dwelling
house, and the usual farm buildings the balance which I fig-
ure is 75 acres lying between the land taken and the Delany's
Valley Turnpike, will be what we call unimproved land, in
the sense that it has no farm buildings on it; it is not
improved, but it is utilized as: farm land, but has no farnm
buildings on it, and in my judgment, the 75 acres ly-ing be-
tween the area taken and the Dulany's Valley Road would be
graded as unimproved property and would not have as high a
selling price per acre as it would in connection with the im
proved property. To illustrate that the farw buildings on

the Brack place are ampls fcr the 178 acres. Now if these
-2-




improvements which I designated as improved property lying
t0 the east of the area taken, then the area to the west is
the vacant property and I figure the damage to the property
at $30. per acre or $1500., from which, added to my $3683.50,
would give me a total value of the land taken and damage to
the rest of the tract of $5183.50. Ths highest utility of
that 44 acres, by itself would be in my judgment converted
to dairy or grazing purposes. There would be enough high
land in the area for farm buildings but it would not make an

ordinary farm in the sense that we rotate crops in this sec-

tion of the country. If you owned that 44 acres alone, you

would have, to confine your operaticns to a grazing Or dairy
/?bcccAQ/f%§%4L£/
farm. i7 has a potential ccuntry residence value which 1

think would be augmented if it had transportations. The
reasons it has not progressed more in that line - bescause it
is beautiful land out there, is on account of lack of trans-

tendency for country seat in otherisectinns ;?‘{

portation, and th

¢4

For coun id pury
¢ t¥y residence purposes, the valu¢”portion of the farm

a 9 . b
t, o 1s the high land, which is not taken. The 44 acres which are

& e ) Y LY 444 . -
" ' C e o .
n wou (] rac 1 & 7 have ) erlltc ’ )1 cou " ./7 " ¢ S1 el (,e’ \)l

developement purp i 1
pement purposes. It is only for farm or grazing purposes >

that the taking of the 44 acres demages the rest of the farm

grson property was to Mr. Yellott for $8Qh“"an acre and ar-

"¢

er that he sold it for ‘.” 7 the Powell sale 85 acres

e ct
(9]

700. Question by Mr. Field: I will ask you the question
I asked you a while ago, what in your judgment is a fair market

R
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%value of the 43 and a fraction acres which are sought to be
itaken under these prcceedings? A. $90. per acre. Q. Upon
%what do you base that value? A. I base my answer on my

Hknowledge of farming land and the prices that the various
fproperties sold for in the last five years in a radius of
ffive miles. I put the value of $25. per acre as the damages
&to the balance of the property, 190 acres I made the calcula-
jtion. The total value of the 44 acres at $90. per acre is
Eequal to $3960, taking 44 acres from 190 leaves a balance of
l146 acres at $35 per acre is £3650; these two added together
! Question by Mr. Offutt:

make a grand total of £7610. /Q. Now you were asked by Mr.
Fleld to put an estimate on the damage done by taking of

‘that tract of Mr. Brack'!s, in connection with that property,

iyou were asked to consider a reservation that the City made,
ﬂwhat consideration did you give to that reservation,. to what
;extent did it-4ffect your estimate of the damages t.< the rest
ddf the property? A. That reservation? Q. Yes. A. Well,
”it is rather an advantage to have that privilege which can be
?used in connection with both parts of the property, but to
Efigure it cut in dollars and cents, I can't do that, it is
guecswork to some extent. Q. Did you have in mind at the time
you were considering it, the provision of Chapter 810 of the
‘Act of 1914 which put it in the power of the State Board of
'Health to pass on that reservation?
‘ To which gquestion the petitioner objected and the.Court
fsustained the objection.

Tc whiéh action and ruling of the Court the defen-
Hdant then and there excepted and prayed the Court to sign and
 sea1 this his second bill of exceptions, which is accordingly

'done this /é\ day o Noreeadi\ 1914,

C A\ ‘ =,  (SEAL)

And after having offered the testimony set forth in

%the preceding bills of exceptions, each and all of which are

b




made a part of this one, the petitioner offered evidence
tending to prove as follows®

W. C. B. Wright, a witness of lawful age, called on

behalf of the petitioner, testified that he did some insur-
ance business and lived about two miles east of Baltimore
near Fork: and was one of the General Assessors in the recent
LEASP2E5I ment for the . Fl ghth, Tenth and Eleventh Dis

, that ho was familiar p@ﬁu%gj Brack Operty,anuéxéygathe

of the Weyler property for $10,000., contained 90 acre

Alg a ther attragtive property on corngr pf those—
dz:b /%Zmzﬁb r}zA»aéay 03; ORI LA ittt
Lwe—remas, very zood bUIILInQS pretty good dwelling housey

quite a large dwelling house, very comfortable tenant house,
and an unusual number of out buildings, more than are usually

found on any property, and I was told it contained 90 acres.
~
i

I am familiar with the Grafs property. It is located at the

head of the Delany's Valley on the road leading from Knoe-

bel's known as the Manor road, about 1 1/38 miles from Hyde
Station. The property containgil33 acres and scld for
$13,000. which is about $106. per acre. I am familiar with
the Cowan property which was dold for $390. an acre, 485 acres.
The witness valued the 43 and a fraction adres sought

to be taken by the City in this case, with the tenant house,

at $4400. and valued the damage to the balance of the proper-

ty at $35. an acre.

Henry Knoebel, a witness of lawful age, called on be-

I half of the petitioner testified that he lived at Knoebel,

| eight miles north of Towson, at the head of the Delany Valley
| and Long Green Valley. Q. How far from the Brack property?
e suppose about 4 1/2 miless, The witness further tes-

I fified that he was familiar with Delany Valley Pike all his

life; had visited the Brack property, was familiar with the

sale of the Sadler Farm on thePdttsSpring Road of 130 acres

for $19,000., and the Weyler property bétween 67 and 70 acres
for $10,000; that there was some personal property included |

—56—







' Snxger property 39 acres, sold for $225; the Rampley property

_ ence, that I classed together, and valusd at $75. an acre,

also 39 acres sold for £4500. Q. by Mr. Field: Witness
placed $110. an acre on$the Brack place as a whole and allowed
£30. an acrz damages for the balance that was left after tak-
ing the 44 acres at £110. an acre.

Mr. John J. Hurst, a witness of lawful age, pro-
duced on bshalf of the petitioner, testified that he is a mem-
ber ¢f the Bar of Baltimore, had been particularly interested
in real estate development in Baltimore County in the vicinity
of Baltimore City; went over the Brack property a number of
years ago and went over it again yesterday very thoroughly.

Q. by Mr. Field: Now will you tell his Honor and the gentlemen
of the jury what in your mind is a fair market value for the
43.9 acres that is to be taken? A. I divided it up like this:-
This 15 acres of what I would call bottom land and the 15 acres

more of meadow land, not much difference, but a slight differ-

$2250.; then there are 8 1/2 acres of undergrowth adjoining,
which I have taken as $100 an acre, %850., then there are

5 1/2 acres of good land that are in good shape of cultivation.
I have taken that at $125., total $3787.50. Then I have taken
the two houses, the two frame houses, at #900. I may be a
little high on that, but I could not tell exactly about the
state of preservation, but they looked to be in pretty good
condition. I don't consider the 75 acres between the land that
is to be taken, bstweern the branéﬁvand Mr. McCormick's property
as being damaged at all, I can't see where there is any part-
cular damage; I am giving the portion next to the hill $500.

my total aggregates $5187.50. If I understand right, the

value arising to the property from the running stream is not

to be given over a portion of this land, that is the only right
that I could see that had any value to it, the branch being

be tween the house and the way of entering to the main part is

a great detriment to the property as it stands. It is an
-7
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unusually bad approach. The road cannot be made a direct one
because of the hill, and it‘has to be winding and when this
change comes itltéll be for the better; the road could not be
any worse; the general appearance of that piece of property
is objectionable because it would have a branch in front of
the house, which is always objectionable, and if the bridge
which the City is to build, or is to be put over there, that
seems that it would make it easier, to get across, and I
can't see where the damage will come, that is about the part
next to the house; I have given $500. next to the house, there
may be a question about the stream and other questions that |
can’t be taken care of, but the part next to MrCormick?s pro-
perty is certainly not damaged. That property would bring
more from a commercial standpoint, it is worth just as much |
for farming purpose, and it would bring more from a commercial
standpcint if the development were used for that it would be
of more value than it would by being kept together. Now, I
can't see how that could possibly be damaged. Of course, the
property does not front on the pike, and has no road from it,
and I give $135. to the best property and think it is a good
price, and I don't think there is much land in the County |
| outside of that which derives its value from its accessibility |
to the City, is worth over $125. an acre. I don't mean to
say there are not certain properties, for instance, the Sadler
for which Mr. Cromwell paid $150, but that wae in a high state
of cultivation, has splendid buildings on it.
iThe petitioner alsgzﬁguggga B. Whitman and Guy L. Hess, Engi-
: neers in the employ of the Water Department of Baltimore City,
ﬁ who testified to the necessity of these proceedings and to
| taking of this particular piece of land for reservoir purposes
' by the City of Baltimore.
Thomas J. Lindsay, a witness of lawful age on

| mehalf of the petitioger qualified as a real estate expert and

after having testified t9 lues of property in the Ltec
ﬁficoﬂﬁfwc*6{¢§Z¢cd/ A {ia&exughén4ﬂ
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Fﬂ%ﬁﬁ%ﬁThOOd and after having testlfled tc his valuation of

the property in the premises. Q. Now, will you tell the

. gentlemen of the Jury, what in your judgment is a fair value,

first, for the . 43.9 acres as they stand with the improvement s,

I will ask you afterwards what damages, if any,you thin%@}he

remaining part of this property will suffer, but first, what &

in your judgment is a fair market value of the 43.9 acres.

A. The 43.9 acres I will call it 44 acres, I valued at $85.
an acre, making £38580, the two buildings on the land, I

valued at $1400., that would make $4260. Q. That is the
land, the 44 acres, we will call it for short, with the buil-
dings on it as it stands, you valued at $43607? A. Yes, $4360.
Q. What damage, if any, in your judgment will be caused to
the remainder ¢f the tract belonging to Mr. Brack, by the
taking of this 44 acres with the reservation to him of a road
way and right of access to thelake between the road and the
Ridgely line? A. I divided that into two portioms; that
portion of the tract sort of northeast of the water, which
contains 75 acres, that being disconnected from the whole farm,
from the other, I put a damage to that of #15. per acre. Then
the porticn where the buildings stand would be 71 acres and
all the improvemernts are on that portion of it, I put a lump
damage on that, in my opinion, it leaves it an over-improved
piece of land; there are 71 acres with all those buildings on
it, and with this division cutting it up in this way, it may
be necessary to consider it as two tracts entirely. If you dg
and look at it in that way, that land is a tract made up of

71 acres of which 36 acres are wood land, and I would say that
was over-improved, cr in other words, taking the wvalue of the
land and buildings, it would be more than it would sell for,
it would cuf it down $3000. With the $15. an acre on the other
portion, which makde $1125., with the $3000, would make $41235.

damages to the remainder of the tract, making a total damage gé-

~9-
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W%sms. The defendant then askel

him the question: "In making your estimate of the value of these
‘forty-four acres did you take into account as an element the
value c¢f this property as a reservoir site".
To which the petitionsr made objection and the Court
sustained the objection.
To which action and ruling of Court the defendant
then and there excepted and prayed the Court to sign and seal

this his third bill of exception, which is accordingly done

this /é% day of %Wlem.

I After the testimony,set forth in the aforegoing
bills of exception, each and all of which are made a part of
this one, had been offered the petitioner closed its case.

Robert B. Morse, a witness of lawful age, pro-
ducsed on behalf of the defendant, after having been duly
sworn, testified as follows:

Mr. Offutt: Your name is Robert B. Morse?

A. Yes.

Q. .Where do you live?

A. In Baltimore City.

Q. What is your occupation?

A. Sanitary engineer for the State Board of

% Health.
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Q. How long have you been conmected with the State Board
of Health?

A. Since June 1913.

Q. Are you a graduate of any institution of technical

learning?

A. Yes, I was a graduate of Johns Hopkins, and also of the

Massachussetts Institute of Technology.

Q. When did you graduate from these institutions?

A. From the Johns Hopkins in 1901, and the Institute of

Technology in 1904.

Q. Since that time what erience have you had in practical

engineering? |

A. I have been cohtinuously employed in engineering work

since July 1904. I was first with the Government in Wash-

ington. I was then employed by the Baltimore Sewerage Com-

mission, I was with the Sewerage Commission. about five

years, and I was then with the Metropolitan Sewerage Com-

mission of New York for about a year and two-thirds, and

gince that time, I have been enginzer for the State Board

of Health.

Q. You say you are the sanitary engineer at this time of

the State Board of Health?

A. Yes.

Q. Vhat are the nature of your duties?

A. The duties which the engineering department of the State

Board of Health have to perform consist of examining the

water supplies and sewerage facilities throughout the State

of Maryland. The approval of plans of the disapproval of

plans for new water supply and sewerage system, and also

the looking intc the causes of epidemics, the guality of

water supply, the cperation of sewerage disposal works,

reporting on various towns when asked as to the appropriate

sources of water supply, and as to the appropriate methods

-1%=-
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of sewerage disposal. We are also deing work for the State

in the construction and designing of water supply systems

and sewerage csystems for state institutions.

Q. In the diséharge of the various duties you assume, both
in the matter of the State Board of Health and the cther en-
terprises you refer to, tﬁe construction of sewerage works
and that sort of thing, have you had cccasion to familiarize
yourself with the flow of the Gunpowder supply and its tri-
butaries?

A. I have, yes sir.

Q. Have you testified as an expert in any case in this court
involving knowledge of sewerage engineering?

A. TYes. |

A. I believe you were a witness in the sewerage case?

A. The Mt. Washington sewerage case, yes sir.

Q. Now, do you know where the property that is in controversy
here, the Brack property, is located?

A. Yes.

Q. Have ycu been on that recently?

A. I have twice.

Q. On these occasions did you make any observation in regard
to the contour of the land in the neighberhood of Peterson Run?
A, Yes.

Q. Did you have an opportunity of observing the topographyaf
the Brack place, as a whole?

A. Yes.

Q. Now did you take any observation of the relative position
of the land on either side of the bridge, or the road leading
from the Dulany's Valley to Mr. Brack's house?

A. Yes.

Q. Have you the result of those observations with you?

A. Yes, I have.

Q. When were they taken?

A. These were taken the first of October of this year.
~18-
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Q. I see you have a diagram in your hand. Does this diagram
contain the results of the observations you took?
A. It does.

The witness then testified to the gffegixefxihr
effect of the warying depths of water on the property at dif -
ferent elevations of the dam, fcllowing which the witness was
asked the following question:

Q. Have you made any calculations as the drainage area of
Peterson Run?
A. Yes.
Q. What is that drainage arcsa?
A. The total drainage area is about 9 1/3 square miles, the
drainage area of Peterson Run slightly above the lower line
of Mr. Brack's is about 8.9 or practically 9 square miles.
Q. Now what would be the average daily stream flow in average
year?
A. The average flow of Peterson Run is probably something
under one million gallons per square mile per day. I should
expect to find the average runoff of the streams at the Brack
property to be abcut eight million gallons per day, that is,
judging from records of the Gunpowder dam which are the near-
est thing we have, lacking any gauging themselves.
Q. Have you made calculations of the extent of water that
would be impounded at an elevation of 192 on the Brack property?
A. No sir, not 193.
Q. At any elevationé
A. At elevation 337.

Objected %o:

Objection Sustained:

Exception HNoted.
Mr. Offutt: It is offered to show that in connection with the
question asked the witness, that he has made a calculation and
investigation of the property of Mr. Brack including that

which is taken in these proceedings for a storage, or an
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impounding reservoir, and that as a result of his investiga-
tion by reason of the topographical features of the ground,
a storage reservoir can be readily constructed there which
will impound 1,200,000,000. gallons, and that there is a mar-
ket at this time for such a reservoir and for such a sale,
and that the site will be destroyed by the taking of the pro-
perty sought to be taken in these preceedings, and we furth-
er offer to show that it has an independent value as a reser-
voir site. é;gﬁ:if g??zz:‘[ :

To which action and ruling of the Court in re-~
fusing to permit the said witness to answer said question
and in overruling said offer the defendant excepted and prayed

the Court to sigm and seal this his fourthbill of exceptions

y
which is accordingly done this /’4§<fiw day of JZZV?eAaAQLy\
1914,

%M;MW/‘; __(SEAL)

After the occurences set forth in the aforegoing

bilLﬂéf exceptions each and all of which are hereby made a
part of this one, the defendant asked the witness MNorse:
Q;BaMr. Of futt: Are you familiar with the topography of Bal-
timore County within a reasonble distance of Baltimore City in
regard to the presence of reservoir sites which are available
for service as reservoirs in supplying water to the territory
of Baltimore City and the thickly settled parts of Baltimore
County which is adjacent tc it?
A. Yes.
Q. I will ask you whether the Brack property has any peculiar
value as a reservor site?

To which question the petitioner objected.

The Court sustained the objection.

Tc which action and ruling of the Court in refusing to

permit the said witness to answer said question the defendant
- 7 e




' day of /}5&@#4M1;l4.

gxcepted and prayed the Court to sign and seal this his fifth..

bill of exceptions, which is accordingly done this /163

(f%%;é%¢¢><_,(:QLjpiziléétgezﬂtl (SEAL)

After the occurences set forth in the aforegoing

. bills of exceptions, each and all of which are prayed to be

censidered a part hereof, the defendant asked the witness Morse
the following question:

Q. I wish you would define the area of Pe terson Run valley,
and what properties it includes.

A, It includes the nroperties of the Ridgely property and the

? Brack property, that is above the pond which we . are discussing.

ﬁ Q. I wish you would state whether it has any peculiar features

which make it adaptable for use as an impounding reservoir.

To which question the petitioner objected.

The Court sustained the objection.

To which action and ruling of the Court in refusing to per-
mit the said witness to answer said question the defendant ex-

cepted and prayed the Court to sign and seal this his gixth

bill of exceptions, which is accordingly done this /é

day of %W 1914

%M JW@A)Q (SEAL)

After the occurences set forth in the aforegoing
billsof excepticns each and all of which are hereby made a part
of this one, the defendant asked the witness Morse:

Q. I wish you would state whethser there are any other sites

for an impounding reservcir of fhe capacity of the one which

might be constructed on that property which have the same ad-

vantages for an impounding reservoir as one which could be con-

structed in the valley of the Peterson Run on the Brack property.
To which question the petitioner objected and the Court

sustained the objection, whereupon the defendant offered to
-15-
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show in connection with that that there were nong-.
Tc which offer the petitioner objected and the Court mus—
tained the objection.

Tc which action and ruling of the Court in sus-

- taining the objection of the petitioner to the said question
"and overfuling the said offer thedefendant excepted and prayed

" the Court to sign and seal this his seventh bill of exceptions,

%
which is accordingly done:this //d? day of ;2&¢7HZ&Q4€L/\

%/LCM e ose (SEAL)
/

1914.

The defendant then produced the fcllowing wit-
nesses, who testified to their valuations of the pfoperty as
a whole for agrecultural purposes and also for residential
purposes, and their estimation of the damage occasioned to the
remaining portion of the Brack property after the 43.9 acres

were taken by these prcceedings. The witnesses in each case

' being questioned as to their valuations subject to the stipula-

tions and reservations contained in the amendment to the peti-
tion, known as Paragraph 3-+1/2.

Hemry L. Brack, one of the defendants, a wit-
ness of lawful age, called in his cwn behalf, after being duly
sworn, testified that he knew of the sale of the Morgan pro-

perty located near Knoebel about 4.9 miles by road from his

property; HMr. Merryman paid $10,000., $313. an acre, improved

with a nice stone building, barns and out buildings, all in a

. pretty good shape, sold within the last few months; also the

Bernard Duke property in the neighborhood of 98 acres, sold
by Howard L. Rider to Mr. Duke, situated on Dover Road and
Rolling Run the cther side of the Northern Central Railroad

4 1/2 miles of his property, prick:-is.in the neighborhood of

$400. an acre; also the Merryman property situated on Stevenson

Lane 3.9 miles from his property, 40 acres bought two years ago

for $14,500., or about £362.50 an acre. Witness Brack further

16




| testified that he was acquainted with the sales of property

that had been testified to by the other witnesses in this
case and that he valued his own property at $80,000 as a
whole; that he bought theproperty in 1891 for $18,000. and

at the present time he goes in and out to the City in his

' machine; he maintains an office in the City and can go to

his business from 40 to 45 minutes and that adds value to
akk the property around the City of Baltimore; that automobils
are increasing the values of property that have no railroad
facilities for country homes. The witness further testified
that he considered the total damage resulting from the taking
of the 44 acres of land about $35,550.

A. Robinson White, producéd.: on behalf cf the
defendant, qualified as a real estate expert "of over 25
years experience, testified that in his judgment the value
of the Brack property is $43750. and that by taking the 44
acres of meadow land out the middle of the property that it
would be damaged to the extent of 50%.

Benjamin T. Ridgely, a witness of lawful age

| produced on beshalf of the defendant, testified that he is

| familiar with the Brack property and lived a trifle over three

miles from it all his life; is familiar with the sale of the
Weyler property and the Potset property which sold for $70.
an acre; he valued the Brack property at $210. an acre or
approximately $40,000, for the whole piece; that by taking
the 44 acrew of meadow land the owner would be damaged about
l/z)of $20,000.

John V. Wilson, a witness of lawful age produced
on behdlf of the defsndant, testified that he was a land owner
in Long Green Valley, where he had lived for 65 years; that
he is familiar with that Parttef the County which is called

Dulany Valley, and is familiar with the sales that had been

testified to here in Court. He further testified that the

¥alue of the Brack property as a whole is worth $2235 an acre

% B o




and that vecause of the damage, and including the damage to
the remainder by the taking of the 44 acres, he thought that
the 44 a-~res is worth at least &500. an acre.

Mr. Adam G. Caulk, a witness of lawful age,
producea on bshealf of the defendant, testified that he had
lived for about 384 years in the neighborhood of the Brack
property, is familiar with what sales had taken place that .
:had been testified to in Court and also testified that the
Brack property is worth about £300, an acre, and that includ-
ing the damages to the remainder of the property he considezm d
that the 44 acres are worth not less than ﬁSOO. an acre.

George . Yellott, a witness of lawful age,
on bzhalf of the defendant, testified that he is one of tﬂe
:County Commissioners of Baltimore County and is familiar with
"the sales of property in the Dulany Valley within a.five mile
limit of the Brack property. The witness testified that he
‘estimated the value of the Brack nroperty as a whole at from
4225. to £250 an acre.

Charles E. Weakley, a witness of lawful age,
-produced on behalf of the defendant, testified that he was a
?farmer, lived 4-1/2 miles from the Brack property near a
village called Sweet Air, had known the properties in the
Valley for 35 or 40 ysars and is familiar with the sales of
ithe various properties that had been tesfified to in Court;
.that he placed the value of the whole of the Brack property
a2t #200. an acre, and that he estimated the balance of the
property would be worth, after the 44 acres had been taken
subject to the stipulations and resesrvationg in the amenrdsd.pe-
tition at about $20,000.
| J. Marsh Natthews, a witness of lawful age, called
onn behalf of the defenddnt, qualified as a land owner, testi-

fied that he lived in the hearbtof the Dulany Valley, had lived

there all his life and that he is familiar with the sale of

X the sevaral pieces of property that had been testified to in

-18-




these prroceedings, and that he considéred 2he Brack property
to be worth $200. an acre and may be a little more, and that
the balance of the property after thesé 44 acres Were taken
out of the property would not be worth more than $18330., and
therefore estimated the value of the 44 acres,. including the
damage to the remainder of the property at $20,000.

Thomas J. Kane, a witness of lawful age, pro-
duced on behalf of the defendant, testified that he was a
farmer living in the neighborhood of the Brack property and
has known the Brack property more orless all his life; is
familiar with the sales of property within the five mile
limit of the Brack property within the last five years, and
testified that the Brack property is worth $235. an acree as
a whole and that after taking the 44 acres the remainder
woculd be worth about $125. an acre;

| John Ridgely, a witness of la&ful age, called on
behalf of the defendant, testified that he lived at Hampton
near Towson, and was part owner Qf the Hampton Estate and had
lived there all his 1life; was familiar with the Glen Ellen
property~all his life; is also familiar with the sales of the
property mentioned in Court within the last five years and
within the five mile limit of the Brack property. He put the
value of the whole Brack property at $47,500. cr $250. an
acre and the value of what would e left after the 44 acres
are taken out of the middle of the property, 'having regard to
the stipulations and reservations of the amended petition,
which weme read to him, at $175. an acre.

G. Frank Morgan, a2 witness of lawful age, called
on bzhalf of the defenrndant, gualified as a land owner, testi-
fied that he had lived in the Dulany Valley for 85 years, and
is familiar with the sales of phoeperty that had been made
within the five mile limit as testified to by the other witnesses

in this case. He place the value of the property as a whole

-19-




at from $340 to $350. an acre. He testified that the

; meadow land was worth three times as much as the other land

on the place and that the balance of the farm, after the

44 acres were taken, would be worth from $100. to $130. an acre.

C. W, Jessop, a witness of lawful age, called
on behalf of the defendant, testified that he lived in Du=~
lany Valle all his life; was &:farmer, had knoem the Brack
property since he was a small boy and had been living in
the heighborhood ever since; was familiar with the sales
of the various properties that had been mentioned within
the five mile limit and within five years; he also testi-
fied that the Brack property as a wﬁole was worth $423750.
and that the part on the west side of Peterson Run would
be damaged about 3/3 of its value, and the part on the east
side of the Run d&bout 1/2 its value; he estimated the da-
mage incident to the taking of the 44 acres including the
value of the 44 acres at $239,035.

Mr. William P. Cole, a witness of lawful age
called on behalf of the defendant, testified that he was
the present Clerk‘of the Court for Baltimore County and en-
gaged in the real estate business about 18 or 30 years and
was familiar with the insurance business; is familiar
with the Dulany Valley and familiar with the Glen Ellen
property, a portion of which Mr. Brack owns, and {s also
familiar with the sales that have taken place with:Zive
miles of the Brack property within the last five years.

He placed the price of the 44 acres at $18,300, which in-
cludes the damage to the remainder of the property, which
he placed at $50. an acre after the 44 acres were taken

from it.

e defenda here closed its case, anfi the

petitioner (pffered in reb\ttal W. Bernarfi Duke, a witpess

of lawful ,» Who testified that the adtual price fie paid

for the Ggroperty that ha) bzen testifieg/ to by the:




ON CROSS EXAMINATION, THE DEFENDANT AND HIS WITNESSES
TESTIFIED AS FOLLOWS:

HENRY L. BRACK testifked that the Nerrymem property _
~ by him was only sbout one-half a mile from ygngorg‘ﬂdqd_betwqgn
BaltinptGZOTﬁy eand Towson. That the developemenﬁ had already
extended out the York Road nearly to Stevenson's Lanej;  AND
that the property vurchased by lir. Duke was right near Riderwood
xxxiiij station, on the Northern Central Railroad, and at the

entrance to Green Spring Vallqy, and surrounded by handsome

country residences.

A ROBINSON WHITE testified that he had not sold any land within

five years and within five miles »f the Brack property and that
he did not know of a~$éle of any similar property within five
miles and within five years, at anything 1like the priee he had

put on the Brack nroperty.

™ TR Yy
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BENJAMIN T. RIDGLEY testified thet he had not known of any M@
.;: property similar to the Brack nroperty, ®r anything like the value

ool ./

he had put on the Brack property, and the Brack property had
no advantage over the Sadtler property, which had been sold for

less than $150 per acre.

JOHN g WILSON testified that he did not know of any sale of
property similar to the Brack property at one half as much as

he had put upon the Brack property.

ADAM G, CAULK, GEORGE W. YELLOTT, CHARTES E. WHEATLEY, J. W

IIATTHEWS, THOMAS J./RANE and JOHN RIDGLEY all admitted, on
cross examination, that they did not know of any sale of similar

property between private parties within five years and within five

miles of the Brack property at one8helf the valuation placed by

them on the Brack property, and Matkhews end Ridgley further admitted

" o

25 that the Brack Property had no advandége over the Badtler Pronerty.




f « FRAVK MORGAN testified, on oross examination, that the ao acres,
whaom nhe had bgught« for $10,000, vhich was fm%ée’&“to by the

wokth the entire

S >iﬁ"'*1"'- s

WITLIAM 2. COLE +esti fied thet He had not sold any “farm within

Sadtler property and thet h‘ dm not kpov of a sale of Property,‘

the last five years; Rad » Towson, selle -
in

ing /small tracts . ﬂut

similar to the Braox pronerty, anything like the value he hag
put on the Braok prone'ﬂt,z. Mr, Cole furthgr tespi;t‘iggl,; thet there
had teen no aevelopement L@ Dulaney Valley Pike jand  that there:
hed been only cme house bullt in D‘u]pue&‘\?a;lev in the last 2b6years,
end that was a8 house built on Ha?ton by Mr. thdgley. -
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‘gj And after the proceedings were had and the
'E evidence offered, set forth in the aforegoing bills of
: exceptions, each and all of which are hereby made a part
‘g of this one, the petitionér ogfergd the follo&ing prayers:
' T —n ineérthprayers:
# And the defendant offered the following prayers:
2 Here insert defendant prayers:
" e | e =
4 And the Court granted the pis:n;;££§31=f1??ss“&7 8
e prayers and refused the Defendant's ,;EngfL prayer\, to ;
i P PIPR, ~
3 which action ¢of the Court in grasing the Plaintiff's/-iﬂzféff?fﬂ‘
5} prayers and refusing the Defendant's ;zjf%ff prayerd the
% defendant excepted and prayed the Court to sign and seal this
é his eighth bill of exceptions, which is accordingly done this
% . ﬂé
4 J day of Hiraation 151,
%@VA M‘ M? ___(sEAL)
2 We assent to the foregoing bills of exceptions
f
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MAYOR AND CITY COUNCIL .. ) ~ IN THE GIFCUIT COURT
OF BALTIMORE , ( FOR BALTIMORE COUNTY,
vs. ‘ CONDEMNATIONS.

HENFY L. BEAS : )

TO THE HONOFABLE FEANK I. DUNCAN, A JUDGE OF THE SAID COURT:
The petition of Henry L. Brack represents untq your Honors:-
1. That certain exceptions were noted at thet rial of the
sbove entitled case to various rulings of the “ourt and that from the
Judgment in ssid case an appeal has-beén eﬁtered to the Court of Appesls.
2. That the pxeparétion of the bills of exceptions required
a very careful examination of the large mass of testimony taken in the
case for the pur pose of cutting'out all superfluous or unnecessary
testimony and sbandoning such exceptions as were not deemed material,
and that in this work counsel were from time to time hindered and de-
layed by necessary attention to other business, and that your petitionex
duxing the period lost oné of his grown sons who died a few dsys a@® and
thet as a result he has not been in a condition to attend to the matter

- of the preparation of the bills of exception aforesaid.

i

Y.
Attor s Toxr the Petitioner.

' Upon the afoxeg01ng petltlon it is by the Cixcult Couzt for
Baltimore County ORUERED this /;L\ day of Novenber, 1914 that the time
for signing the bills of exceptions noted at the t rial of the above
entitled casé be and the samebare hereby exténded unt il Hovember 19, 1914.

It is further ordered that such exceptions may be signed at any

timé prior to said date.

7z “—7 WK c/‘z_e¢'7




In the Circuit Court for
Baltimore County.
Condemnations.

The Hagor and City Council
of Baltimore
vs

Henry L.Brack, et.al.

Mr.William P.Cole,Clerk,
You will please file the

within order for an appeal

x‘\

/

for defts
the landowners.
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Mayor and City Council : In

of Baltimore . : the Circuit Court for
vs ' : Baltimore County.
Henry L.Brack et.al. : Condemnations.

/

Mr.William P.Cole,Clerk,

e

You will enter an appeal from the judgment in

the above entitled proceeding to the Court of Appeals, of Maryland.

Attorneys for the defendants

the landowners.
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'INQUISITION, Made and taken at Bar, in the Circuit Court
for Baltimore County, in the matter of the petition of the Mayor
and City Council of Baltimore against Henry L. Braqk and.Emma
Brack, his wife, for the condemnation of the propeity l3reinafter
ment ioned,

WITNESSETH, that we, the Jurors whose names are hereunto
subscribed and seals affixed, being duly empanelled, sworn and
charged to inquire into, ascertain and justly and impartially
value the damages which the defendants will sustain by the takiné,
use and occupation of the préperty described in the amended petiz
tion and containing 43-9/10 acres of land more or less for the
purposes set out in said amended petition, having heard thé evidence
and duly considered the same, do find and determine the damages to
be sustained by the said Henry L. Brack and Emma Brack,his wife,
by the taking of said land described in the amended petition for
the purposes therein specified, and subject to the reservation in
favo;\gf the said defendants, their heirs and assigns, mentioned
in paragraph 3% of said amended petition, and subject to the obliga-
tion upon the Mayor and City Council of Baltimore imposed upon it by

said paragraph 3} of said amended petltjzzk?jf the sum of $/4° €7é;;7
N ,A441té§¢

,/siéhh4ﬂz1, é?<ﬁ46213@47

and upon the payment of said sum by said Mayor and City Council of
Baltimore to the said defendants, the title to said tract of land
described ih said amended petition shail be and become vested ;p
the séid Mayor and City Council of Baltimore in fee simple subject
to the reservation and obligation in said paragraph 3% of said

amended petition set outs

it
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In mimﬁﬁs Wbcrcof, We, the said Jurors, have hereunto set our hands and seals

. 7tcreeleern
//y in the year -sighteem hundred

{ | /ZP,// W @”/ @m
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* DEFENDARTS ' (LANDOVNEES) FIRST PRAYEER.

The jury are instructed that they should award to the

defendants (landowners) the fair market value of the land taken
in this proceeding, and in sddition thereto an amount equal to
the damages, (if any they find) to the remainder of defendants'
property described in the evidence in this'case, caused by the
taking of the part so sought to be condemned, and that the
measure of the damages so to be allowed (if any they find)
is the difference between the present fair market value of
defendants' farm known as "Glen Ellen" and described in the

- evidence before the property deécribed in the amended petition
is teken, and the value of the remainder of said property after
the property so described in said petition is teken for the
purpose set forth in said petition.

Megary case, 122 id. 20,

Garrett case, 120 ild. 611.

- by
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DEFEIDANTS' (LAHDOWNEES) SECOND PERAYER.

The jury are instructed that in essessing the value of

the defendant’'s pzopez%y described in these proceedings they
are to allow such sum as they find to be the presettfair market
value fhereof, and in estimating such value they are to consider
the nature and location of the property, its improvements, its
productiveness and the uses for which they find from the evidence
it is available and adapted.

Morgan case,

2 Lewis (24 Ed.) 478,

Gallaway vs. Hubner, 99 Md. 535,

Boom Co. vs. Patterson, 98 U.S. 408,

Elliott on Roads & Streets, par. 260,

8 L.K.A. 124,

9 Zd. Sedg. Damages, §1085.
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DEFENDANTS' {RANDOWNEES) THIED PRAYER.

The Court instructs the jury that the term "market
value" as used in the instructions in this case means the fair
value of the propexrty as between one who is willing but not
foxced to purchase and one who is willing but not forced to sell, =--
not what it would bring at a forced sale.
Hegary case, 122 Md. 30,

Kecoxd 31. —
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DEFENDANTS' (LANDOVIIERS) FOUETH PEAYER.

The jury are instructed thet in estimsting the value
of the defendants' (landowners) property described in these
proceedings they azre not to cons1der the prlces paid for any
propexty unless they find such propertgﬂgf 81milar in character
to that of the defendants' property sought to be acquired by
the pleintiff (The llayor and City Council of Baltimore) in these
proceedings.

llorgan case,

Court's rulings here as to limits, -

Wigmoxe Ed- pax . 462 ? & ma_‘}q’/]
i BN
2 Lewis Em. Dom. (24 Ed.) 443, . FAO

Jones on Ev. 168, 263, 387.
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PETITIONER!S SECOND PRAYER.

The Court instructé the Jury that they ought not to regard
or be influenced by any information which may have come to them
from reading the newspapers or otherwise in regard towhat may
have been paid by the city for other property in the Gunpowder
Valley, nor should the Jury consider or be influenced by any in-
formation they have heard from any source as to the amount of
damage awarded by the Jury in any other case; but in forming their
judgment and inquisition of the amount of damage to be awarded to
the defendants in this case, the Jury should be governed solely by
their view of the premises and the evidence which the Court has ad-

mitted in this case,.

| .
ﬁ/m .
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q PETITIONER'S THIRD PRAYER.

/ The Court instruets the Jury that the inquisition of the
emount of demage in this case should be founded entirely upon evidence
offered and admitted in this case, and their own view of the premises;
and the Jury should not aonsider any evidence which the Court has ex-
cluded in.this case, or any information which the Jury ma& have received

from aeny source other than their view of the proverty and the evidence

4
&W 7’”\(

admitted by the Court in this case.
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PETITIONER'S FOURTH PRAYER.

The Court instructs the Jury that therc is no evidence
in this case legally sufficient to show that any condition éffécting_ \\\\/
the health of any person who might be residing unon any portion of the
land of-tho defendents, which is not taken, would result from the talking

of the portion sought to be condemned in these proceedings.
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PETITIONER'S FIFTH PRAYER

The Court instructs the Jury that the measure of
damages for which the Jury should find their inquisiticn is
the value of the land taken and the damage, if any, which the M‘QQEE!*
Jury may find will be caused to the remainder of the tract by
the taking of such portion, and that in estimating the damages
to the remainder of the tract the jury should not ailow any
gpeculative or conjectural damage 5ut should allow only such
difference, if any, in the market value of the remainder as the

Jury may find will be the natural and probable result of the

iﬁ%éwéJ

Fe ’d%@

taking of such portion.

ﬁféw\%vé74 157

RIDGELY vs BALTIMORE,119 Md.581.
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PETITIONER'S EIGHTH PRAYER.

The Court instructs the Jury that they have a right to dis-
regard the estimate of any witness which is not based upon sales of
similar property or other reasons sufficient in the judgment of the

Jury to justify such estimate.

Hurlock case, 113 Md.681
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GEOR E HALSTED BOYLAND
& WIFE.
DEED TO
THE MAYOR AND CITY
COUNCIL OF BALTIMOKE.




GEORGE HALSTED BOXLAND & WF. : This Deed made this tenth day of
DEED TO
THE MAYOR AND CITY COUNCIL : eight hundred and eighty seven

October in the year one thousand

.o

OF BALTO.

between George Halsted Boyland and
Ellen G. Boylaend, his wife of

Baltimore City, in the State of Marylandiof the first part, and
The Mayor and City Council of Baltimore, a duly incorporated Body
of the sew nd peart. Witnesseth that in consideration of the sum
of five thousand dollars lawful money paid the parties of the first

part'by the party of the second part, before the sepling and delivery
hereof, the receipt whereof is hereby acknowl edged, the said parties
hereto of the first part/ do grant and convey unto the said The
Mayor and City Council of Baltimore, its. successors and assigns,
all their and each of their right, title, interest and estate, both
at law and in equity, in fee simple, in and to all that piecé
or parcel of land, situate lying and being in Baltimore County in
the State aforesaid, and described as follows, viz:

Beginning for the same at a stone marked W. B. now plented
at the end of the south forty two degrees éast fifteen hundred and
gseventy six feet line of a tract of land purchased by the Mayor
and City Council of Baltimore aforessid from Charles Gilmor and others
dated about June 6, 1881 and by deed recorded on that day in Liber
W. M. I. No. 121, folio 505&c., one of the land records_of said
Baltimore County and running tkence the following courses and
distences, viz:

south 42° esst 288 feet, south 49° east 477 ¢

North 89° east 333 feet

south 45 1/4° east 263

North 86 1/2° east 182

=

South 46 1/2° west 222
South 2° east 265 " |
South 28 3/4. east 229 " to a stone now planted, mzrked
W. B. A. the commencement of the north 52 1/2 degrees east 1340 feet
line of a tract of land purchased by the City aforesaid fvomig.

Latimer Hof fman, Trustee and others on Sep. 25, 1877 and recorded

i




by deed amongst the 1land records of Baltimore County aforesaid about
thet Hiereand running thence and runrning thence and binding on the ssaid
tract of land, the following courses and distances, viz:

North 52 1/2° east 1340 feet

North 41 1/2% east 210

North 31 1/4° east 230 "

North 156 1/2° east 145 "

North 17° east 170 "

North 31 1/2° east 150

Forth 32 1/4° east 45 " to a point in the centre of the
east side of Peterson's Run Bridge, thence crossinéj%he centre of said.
bridge north 61° west 165 feet thence north 24 3/4° east 335 feet to
& point 100 feet south of the high water mark of Loch Raven and
running thence and binding on said@ Lake the following courses and
distances, keeping 100 feet from the said high water mark, viz: north

North 48° west 100 feet

North 68 3/4° west 400 "

North 83 1/2° west 623

North 55° west 100 "

North 64 3/4° west 275

North 22 1/2o west 62 " intersecting the beginning of the
south 50 degrees west 1677 feet line of the tract of land purchased
by the seld City from the said Charles Gilmor and others, and
running thence and binding on the said line south 50° degrees west
1677 feet to the place of beginning, containing 87 acres (eighty seven)
of lend more or less, (See pfa#hereto attached and for title see
last will and testament of Robert Gilmor dated Feby. 10, 1876 and
probated in the office of the Register of Wills of Baltimore City
and the devise therein named to his daughter Ellen now the wife of
said George Halsted Boyland, see also deed from John Glenn Trustee
to Charles £.Gilmor, in trust &c. dated Mardh-1848 end recorded in
liber A. W. B. No. 376, fol. 31&c., one of the Land Records of
saeid County but now City.

Together with the improvements thereon, and the rights and

pppurtenances thereto belonging or sppertaining.

.




To Have and To Hold the said piece or parcel 6f land and
premises hereby mentioned to be granted and conveyed with the
rights and appurtenances aforesaid unto the said the Mayor and City
Council of Basltimore,. its successors and assigns, to its end their
proper use and benefit forever in fee as aforesaid, and the saiad |
parties herero of the first part, covenant that they have not done,
or suffered to be done any act, matter or thing whatsoever to encumber
the property hereby conveyed, that they will warrant the said
property specially to the seid the Mayor and City Council of Baltimore
its successors and assigns, and that they will execute such
further assurances as mgy be requisite to confirm these presents.

Witness the hamds and seals of seid grantors on the day and
year first herein written.

Test:
Henry Duvall. G. Halsted Boyland, (seal)
Ellen G. Boyband, "~ (Seal)
State of Maryland, |
Bal timore City, SS:

I hereby certify that on this tenth day of Octobef, in the
year one thousand eight hundred and eighty seven, before the
subscriber a Justice of the Peace of the State of Maryland, in and
for the City of Baltimore, aforesaid personally appeared George
Haelsted Boyland end Ellen G. Boylsnd, his wife, parties of the
first part and the grantors in the foregoing deed and each acknow-
ledged the same to be their respective deed and act.

Henry Duvall, J. P.
State of Maryland,
Baltimore City, Sct:

I hereby certify that Henry Duvall, Esquire before whom the
annexed acknowledgments were made, and who has thereto subscribed
his name was at the time of so doing a Justice of the Peace of the
State of Meryland, in and for the City of Baltimore duly commissiongd
and sworn, and authofized by law to administer oaths and take

acknowledgments, I further certify that I am acquainted with the

—
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hand writing of the said Justice and vetrily belive the signature
Jo be his genuine signature.
In testimony whereof I hereto set my hand
(Seals) and affix the seal of the Superior Court
(Place) of Baltimore City this 10th day of October
A. D. 1887,

Jas. Bond,
Clerk of the Superior Court of Baltimore City.
Legal form and sufficiency approved Oct. 10/18¥%Z
Jas. W. McElroy,

Examiner of Titles.

Recorded Oct. 13, 1887 at 2 P. M. & Ex'd.
Per John W. Shanklin, Clerk.
STATE OF MARYIAND,
BALTIMORE COUNTY, TO WIT:

I HEREBY CERTIFY that the aforegoing is a true copy tsken
from Liber J. W. S. No. 168, folio 234&c., one of the Land Records
of Baltimore County.

In Testimony Whereof I hereto set
my hand and affix the seal of the
Circuit Court for Baltimore County

this 13th day of October, A. D. 1915.

Y llnnen

Clerk of the Circu Cou or Be more Cohnfy.




W.M.I., 121-505.

CHARLES GILMOR, ETAL.
DEED TO

THE MAYOEK AND CITY

COUNCIL OF BALTIMORE.




This Deed made this fourteenth day of

CHARLES GILMOR, ETAL.

DEED TO : May in fhe year one thousand eight
THE MAYOR & CITY COUNCIL : hundred and eighty one by Charles Gilmor
OF BALTIMORE. . ¢ of Baltimore County, Mary Gilmor, George

: Halstead Boyland and Ellen G. Boyland
his wife, of the City of Baltigore in the State of Maryland parties
of the first part, James Latimer Hoffman, Trustee as'hereinafter
mentioned of the said City of Baltimore party of the.sec@nd part
& John G. Medinger and Margaretta Medinger his wife parties of the
third part also of the City of Baltimore. |
Witnesseth, whereas heretofore, by deed dated on the 24'

day of March 1848 and recorded among the land records of Baltigore
City in Liber A. W. B. No. 396, folio 31&x., John Glenn Trustee
conveyed the property therein described and of which that hereinafter
described and conveyed is part unto Cha;leslgi Gilmor, in trust
for Ellen W. Gilmor, wife of Robert Gilmor for life with power to
the said Robert Gilmor to dispose of the same by will smong their
children and with power to the said trustee to Mortgage the said
property to the extent of twenty eizht hundred dollars. And whereas
afterward the said Char1083§: Gilmor, Trustee as aforesaid in
pursuance of the power contesined in said deed did mortgage said
property to John Glenn by deed dated on the ,13th day of October 1852
and recorded among the Mortgage records ofﬁgiltimore County in 1liber
H. M. F. No. 2, folio 68, which said mortgage was afterward assigned
by Henrietta R. Glenn, Trustee aml others to Robert Gilmor, Jr.
by deed dated 15th October 1866 amd recorded ahong said mort gage
records in Liber J. H. L. No. 25, folio 17&c., and by said Robert
GilmérAto Noah Worhtington by deed dated 10 Oct. 1871 and recorded
emong said records im E. H. A. No. 43, folio 128&c.

And whereas by an order of the Circuit Court for Baltimore
County daped on the lst day of March 1867 in the matter of the
petition of Ellen W. Gilmoxr the sbove nsmed James Latimer Hoffman
was appojnted trustee &n the place and stead of Charles:éz Gilmor,
deceased and whereas by deed dated on the second day of April 1878

and duly recorded among the said land records of Baltimore County

L




between Robert Gilmor, Junior, Noah Worthington the Mayor and City
Council of Baltimore Mentoria A. Gilmor wife of Harry Gilmor snd James
Latimer Hoffman, Trustee certein property was conveyed to the Mayor

and City Council of Baltimore in fee, free and discharged and reuéhﬂq@{
from the mortgage before referred to and recited and the balance due
under said mortgage and its lien upon the land not conveyed to the

said Mayor and City Council of Baltimore was assigned and conveyed

to James Latimer Hof fman, Trustee.

And whereas the said Robert Gilmor departed this 1ife in the
yeat 1874 leaving & will which was duly admitted to probate by the
Orphans Court of Baltimore City by which among other things he left
and bequeathed to his son Charles Gilmor above named the field known
as Elder ¥ottona field containing fifty escres as also Elder Motton
(No. 8) for life and after his death to the testators daughter Ellen
subject to an annual charge of one hunired and twenty five dollars
to his daughter Mary Gilmor above named.
| And whereas further the ssid John G. Medinger by deed dated
on the 26' day of July 1879 and recorded among the said lsnd records
of Baltimore Coﬁnty from Benjamin F, Horwitz trustee became seized
of a small_tract of land part of said Elder ﬁottozﬂfield or next
ad joining thereto, and whereas the several parties hereto of the
first, second end third parts have sgreed among themselves to sell
and convey the 1land hereinafter described unto the Mayor and City
Council of Baltimore for the sum of fifty dollars per acre, the said
James Latimer Hoffman Trustee to be paid eight hundred dollars, and to
release said land sold as aforesaid from the effect snd operation of
the mortgage herein,éifﬁavrecited that being the full proportionate
prart of the same sBcured by the land conveyed by thiéﬁg;: the said
John G. Medinger to be paid four hundred dollars in full of all claims
he may have in and upon the same and the balance of the said purchase
money to be paid to the parties of the first part. |

Now therefore this deed witnesseth that in consideration of
the premises and the payment of the sum of nineteemn hundred and fifty

two 18/100 dollars to the parties of the first part anmd of the sum




of eight hundred dollars to the party of the second part, md of the
sum of four hundred dollars to the parties of the third part the
receipts of which several sums are hereby respectively acknowledged
by sald several parties the said Charles Gilmor, Mary Gilmor, George
Halstead Boyland and Ellen G. Boyland, his wife Jemes Latimer Hoffman
Trustee John G. lMs#deinger and Margaretta Medinger, his wife do accord-
ing to their several interests and estates grant and convey unto the
Mayor and City Council of Baltimore snd its assigns all that tract

of land situate end lying in Baltimore County and described as
follows, that is to say: Beginning for the same on the south 55 1/4
degrees west 1856 feet 1line of a tract of land purchased by the Mayor
and City Council of Baltimore from William Gilmor and others recorded
in liber E. H. A. No. 81, folio 474, one of the land records of
Baltimore County, 108 feet from end of said line and running thence
the following courses and distances, viz: south 42 degrees east

1676 feet thence north 50 degrees east 1677 feet thence north 54 degrees
west 248 feet thence north 12 degrees west 234 feet thence north

11 1/4 degrees east 408 feet thence north 33 degrees west 160 feet
thence north 74 lﬁﬁ degrees west 313 feet, thence north 74 degrees
west 343 feét, thence south 55 1/4 degrees west 1757 feet to the
Place of beginning, containing sixty three acres and seven perches

of land, more or less.
(Place for Plat here.)

Together withf%ie improvements thereon made being and erected
and all the ways, waters, roads, rights and appurtenances to the same
belonging or in anywise asppertaining. To have and to hold the said
property ani premises hereby granted and conveyed to the Mayor and
City Council of Baltimore and its assigns in fee simple for ever and
the éai& Charles Gilmor, Mary Gilmor, George Halstead Boyland and
Ellen G. Boyland, his wife and John G. Medinger according to their
respective interests, do hereby covenant and agree that they will

warrant specially the property hereby conveyed and intended so to be.

.




And that they will execute such further assurances as may be

requisite.

Witness their hands and seals.

Test:

as to Chas. Gilmor, Charles Bilmor, (Seal)
Jas. L. Gallagher. Mary Gilmor, (seal)
as t6 Mary Gilmor, J. Halstead x%_Halstead Boyland, (Seal)
Boyland, Ellen G. Boyland, J. Ellen G. Boyland, (Séal)

Latimer Hoffman, John G. Medinger snd J. Latimer Hoffman, (Sesal)
Margaretta Medinger, Trustee,
J. Howard. John G. Medinger, (Seal)
Margaretta Medinger, (Sesl)
State of Maryland,
Baltimore County, Sct:

I hereby certify that on this fourteenth day of May 1881
before me the subscriber a Justice of the Peace of the State, State
aforesaid in and for the County aforesaid personally appeared Charles
Gilmor and acknowledged the foregoing deed to be his aset and deed.

| Jas. L. Gallagher, J. P,
State of Maryland,
City of Baltimore, Sct:

I hereby certify that on this eighteenth day of May 1881
before me the subscriber a Justice of the Peace of the State afore-
said in and for the City aforesaid personslly sppeared Mary Gilmor
George Halstead Boyland, Elleﬁfﬁoyland. Joyn G. Medinger, Margaretta
Medinger and James Latimer Hoffman, Trustee and did each acknowledge
the foregoing deed to be their act and deed, respectively.

J. Howard, J. P.
State of Maryland,
Balt imore City, Sct:

I hereby cexrtify thatmJemes Howaerd, Esquire before whom the
annexed acknowledgments were made and who has thereto subscribed
his name was at the time of so doing a Justice of the Peace of the

State of Maryland in and for the C ity of Baltimore duly commissioned

and sworn.

&




bea

In Testimony whereof I hereto set my hand

(Seals) and affix the seal of the Superior Court of
(Place) Baltimore City this 28th day of May, A. D.
1881.

F., A. Prevost,
Clerk of the Superior Court of Baltimore City.

Approved: John Gill, Jr.
May 10, 1881 examine? of titles.
Recorded June 6, 1881 at 10.30 A. M. & Ex'd.
Per W. M. Isasc, Clk.

STATE OF MAKYLAND,
BALTIMORE COUNTY, TO WIT:

I HEREBY CEKRTIFY that the aforegoing is a true copy tsken
from Liber W. M. I. No. 121, folio 505&c., one of the Land Records
of Baltimore County.
| In Tegtimony Whereof I hereto set
my hend and affix the seal of the

T §§ % Circuit Court for Baltimore County
“EZZg;w‘ this 13th day of October, A. D. 1915.
S T <5

/2%22521224@1 /£7/622x<f;‘

Clerk of the Circuit Court for Baltimore County.
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STATE OF MARYLAND, BA[TM%
| HEREBY CERTIFY, That - 740

Esquare, before whom the annexed acknowledgment Ij

welemade, and who has thereto subscribed his name, was, at the

time

of so doing, a Justice of the Peace of the State of Maryland, in and for

the City of Baltimore, duly commissioned and sworn.

In Testimany Whereof, I hereto set my hand and afiz the

ty, this o= o
. D. 187\37
/ Z é zujﬂ 2

Clerk of th Superlor Court of Baltimore City

seal

\
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PETIT JURY

September Term, 1914.

_ —

S/ 1 W. Wilson White,

7 2 George B. Brown, '
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, 3rd 7
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In the Circuit Court for Balti-
more County, At Law,

tnutstttcltc%ttttttttt:##utt:‘-t

Mayor and City Council of Bal-
timore,
a municipal corporation,
vs.

Henry L. Brack and
F¥mma Brack, his wife,

AERERAR AR ARRREERBARLBRRARRERARAERR*

AUEYDED PETITION
ang”
PETIT ION T AVE TO FILE
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Mayor and City Council ) In the Circuit Court
of Baltimore, T -
a municipal corporation, . for
VS ] Bal timore County,

Henry L. Brack and ' A% Law.
Emma Brack, his wife, :

TO THE HONORABLE, THE JUDGE OF SAID COURT:

The Petition of the Mayor and City Council of Baltimore,

a municipal corporation, respectfully shows:

1. That the Mayor amd City Council of Baltimore has
filed its Petition herein under the Act of 1912, Chapter 117, for
the condemmation of certain property therein described belonging
to the defendants, for the purposes of the increased and improved
water supply authorized by the Act of 1908, Chapter 214; that the
defendant has answered said Petition and, among other defenses,
has set up that "it is not necessary for the Mayor and City Council
of Baltimore to acquire said land for the purposes set forth in said
Petition, and neither said lamd, nor any part thereof, is needed for

such purpose by said Mayor and City Council of Baltimore".

2. Your petitioner now shows that while it has the right
to condemn all the property mentioned in said Petition,‘for the pur-
pose of acquiring land to protect the water-shed that will drain into
the new lake or reservoir to be farmed by the dam now being built, it
is not necessary to have all of the land, in the sense that all will
be flooded by said lake; that only a portion of the whole property
of said defendants, mentioned in the original Petition, will be

actual ly flooded by the new lake, and that it is only necessary in

order to meke ample provision for the part that will be flooded to

- O
-

-

-l-



acquire about 43.9 acres, instead of about 170 acres, ment ioned in

the original Petition. .

3. That by amending the Petifion and taking only 43.9
acres, above mentioned, the peti'tioﬁer will not take the improve-
ments on the property, and the petitioner is willing to take only
the 43.9 acres, leaving the balance of the land and the improvements

undisturbed.,

VHEREFORE, your peti tioner prays leave of the Court to
amend its Petition heretofore filed in this case by filing the
Amended Petition hereto attached, and that the defenda.nts may be
requiréd to answer said Amended Petition within a reasonmable time
after service of a copy .'éhei'eof upon said defendants, or their

solicitor.

AND, as in duty, &c.

TSt

Solicitor for Petitioner.

STATE OF MARYLAND, ¥

| 10 WIT:
CITY OF BALTIMORE, :

I HEREBY CERTIFY That, on tnisjﬁ%w day of

January, in the year 1914, before me, the subscriber, a Notary
Public of the State of Maryland, in aml for the City of Baltimore
aforesaid, personally appeared Ezra B. Whitman, Water Engineer of

Baltimore City, and,on behalf of the petitioner, made oath in due



form of law that the matters aml facts stated in the foregoing

Petition are true, to the best of his knowledge, information and
belief.

AS WITNESS my hand and Notarial Seal.,

Upon the foregoing Petition and Affidavit, it is ORDERED
by the Circuit Court for Baltimore County, At Léw, that leave be
‘and the same is hereby granted to the petitioner to file the Amended
Petition hereto annexed, and that the defendants answer said Amended
Petition within 222:: Q&é) days after service of a copy of this |
Petition and Order ahd of said Amended Petition ggon,thé defeﬁdants,'

or their solicitor.




Mavor AND Crry CouNcin. oF BALTIMORE, IN THE
A Municipal Corporation

Cincuir Counr
vs.

Henry L. Brack and
Emma Brack, his wife.

FOoR BaLTiMORE CoOUNTY,

At Law.

STATE OF MARYLAND,
Baltimore County,

% to wit:

-0 the Honorable, the Judge of said Court :

amended
The/petition of the Mayor and City Council of Baltimore, a municipal corporation, duly chartered

under the laws of the State of Maryland, respectfully represents unto this Honorable Court :

1. That the Mayor and City Council of Baltimore is authorized by law to acquire, by purchase or
condemnation, in fee simple, any land, property or thing, or any interest, franchise, easement, right or
privilege therein, which may be required to establish and maintain a reservoir or lake in the valley or
basin of the Gunpowder River, in Baltimore County, and its dependencies, for the purpose of angmenting and
improving the municipal water supply of Baltimore City, or for any of the purposes expressed, mentioned or
set forth in Chapter 214 of the Acts of the General Assembly of Maryland, passed at its Session of the year

1908, or for the purpose of introducing water into the City of Baltimore, or for any like or similar purpose.

2. That pursuant to and in execution of the power and authority vested in the Mayor and City Coun-
cil of Baltimore, and in the municipal officials who have charge of the general municipal water supply of
Baltimore City, it and they have determined it to be necessary and proper, and it is in fact necessary and
proper to acquire in fee simple, for the purposes hereinbefore mentioned and referred to, and the Mayor and
City Council of Baltimore doth require for the purposes aforesaid all that lot or parcel of ground and prem-
ises hereinafter more particularly described and mentioned, and all and every the right, title, interest and
estate of the parties defendant hereto or either of them, in and to the same, that is to say, all that lot or parcel
of ground and premises, situate, lying and being in the valley or basin of the Gunpowder River, in Baltimore

County, or its dependencies aforesaid, and described as follows :
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BEGINNING for the same at a hub in é fence corner, said hub
being at the end of the south 39° 35! east 2685.16' line of the
whole Brack tract, and being aléo at theendcﬁ?the south 39° 15!
east 412,5' 1line of a tract of lamd now or formerly owned by Helen
M, Ridgeiy, therce leaving said Ridgely land and running through
H. L. Brack's land, the four courses and distaxnes.next following:
north 17¢ 15' east 270.0'; north 65° 00' east 520,0'; north 38°
30! east 400.0' and south'82° 55' east 1192.0' to a stone marked
V.B at the beginning of the north 0° 49' west 269.22' line of the
whole Brack tract, and being also at the end of the south 29° 45!
east 229.0' line of a tract of land, as describedAin a deed from
George H. Boyland and wife to the Mayor and City Council of Balti-
more City, dated October 10th, 1887, and recorded among the Land
Records of Baltimore County in Liber J.W.S. No. 162, folio 234;
thence binding on said Mayor and City Council's land north 0° 49!
west 269.22' to a stone; north 470 22' east 220.13' to a stone
marked W.B., south 88° 17' west 185.10' to a stone; north 43° 14'
west 263.0' to a hub; south 89° 37! west 337.05' to a stone; north
480 26! west 480.09'.to a hub; north 40° 41' west 388.0' to a stone
marked W.B., said stone being the beginning of the aforesaid tract
of land conveyed to the Mayor and City Council of Baltimore City by
George H. Boyland and wife, and also being at the end of the south
420 east 1576.0' line of a tract of land corveyed to the Mayor and
City Coﬁncil of Baltimore City by George Gilmor, ,.et al., by deed
recorded among the Land Records of Baltimore County in Libver W.M.I.
No. 121, folio 505; thermce binding on said couise reversely north
40° 41" west 205.0' to a hub; therce leaving said line and running
through H. L. Brack's property the three courses and distances next

following: south 73° 59' west 505.00'; south 29° 31! east 538.0!

and south 41°¢ 44' west 1275.0' to a point in the south 39° 35! east

=D
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2685.156' line of the whole Brack tract, said point being also on
the boundary of the laﬁd now or formerly owned by Otho E. and |
Henrietta S. Ridgely; therrce binding on said south 390 35' east
2685.16' line, south 39° 35! east 598.0' to the place of beginning;
containing 43.9 acres of land, more or less,

. The above described parcel of lard being part of a tract
of land conveyed to Hemry L. Brack by Eben B. Hunting and Laura S.
Hunting, his wif‘e, by deed dated August 10th, 1891, an_d recorded among
the Land Records of Baltimore County in Liver J.W.S. No. 187, folio
522,

Bearings given in this description are based upon a inagnetic

observation taken at the Loch Raven Dam in the year 1905.




é;} {;;Said property to be condemned however subject to the reserva-
tion in benalf of the said Henry L. Brack, his heirs or assigns,
owners of the property of which the portion sought to be condemned
is a part, or owners o anyvjart thereof, to have access to Peter-
son's Rup between the Toad leading from the house to Dulaney'é
Val;ey Pike and the division line between the Hampton Estate and the

~ property of Henry L. Brack, for all domestic purposes including the
_putting of ice, and including the right to have live stock run to

and water in sald portion of said Run; no hogs however to be per-

mitted to have accees to said stréam; Badthis—Peserrebirom-roisy

the part of the Mayor and City Council of Baltimore to construct a
sgitable bridge ofer sald Peterson's Run and a suitable Road from

each side of said bridge to the outline of the property sought to

be condemned along the line of the present road and equally as good

as the present road and bridge and at a sufficient elevation to

furnish a safe and solid roadway from the defe dants! land on the

east of the property hereby condemned to thojgiiéigﬁzz%gﬁland on

the west of the property hereby condemned, ﬁ?czl>¢L,/’LéPZLA€/ @210 26\\

WM@MW




o

N]




1t

Together with the improvements thereupon and all the rights, ways, waters, water courses, easements,
privileges, advantages :ixld appurtenances thereto belonging or in any wise appertaining, and a]so.dll the right,
title, interest and estate of the parties defendant hereto and each of them, in and to the bed of any and every
road, street, avenue, lane or alley binding on, adjoining or running through the said property, and all riparian

and aquatic rights of the parties defendant hereto and each of them, as owner or ow‘ue'is.j of said property.

That for the purpose of fuither description, explanation and convenience, ‘the petitioner herein files

by solid whito linoco
herewith as part hereof, a plat, indicating the outlines of said property above'describeﬂﬁnarked « Petitioner’s

BBy Amended Petition®,

3. That the right, title, interest and estate of the parties hereto, in and to the property hereinbefore

more particularly described ard hereby sought to be condemned, is as follows, that is to say :

The fee simple interest therein is vested in the defendent
Henry L. Brack,and the defendant Xmma Brack has an interest therein
by virtue of being the wife of said Henry L Brack.




4. That the Mayor and City Council of Baltimore and its proper municipal officers are unable to agree
with the owner or owners of said above described property upon a price to be obtained therefor, au;i it is
therefore necessary that said property with all improvements thereon and the rights and appurtenances afore-
said and the interest of the owner or owners therein shall be acquired by condemnation, and your petitioner
accordingly desires to acquire the same by condemnation. Wherefore this proceeding is brought.

Your petitioner therefore prays that this Honorable Court will have said parcel of land particularly
described in.the foregoing petition, with all improvements thereon and all rights and appurtenauces in any
wise appertaining thereto as described and mentioned in said petition, and every interest therein, condemned,
in fee simple, for the purposes hereinbefore mentioned, in accordance with the requisites of the law in such
cases made and provided, the procedure to be that prescribed by Chapter 117 of the Acts of the General

Assembly of Maryland, passed at its Session of the year 1912.

And as in duty bound, ete. , 5
£
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Dear Mike:
Will you see that the inclosed motions in
arrest of judgment are giled in the several cases in which they

are entitled and , obligc,

Yours very truly

To,
Michagl F.Connor Esq.,

Towson Md. -

June 29%h 1913
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Mayor and City Council of Baltimore,

In the
a Municipal Corporation.

Circuit Court
vsb
for Baltimore County.

s ¢ os o 00 B 0

Henry L. Brack, and Emma Brack,
4 ' " At Law

his wife.

The joint and several answer of Henry L) Brack and Emma Brack, his wife,
to the petition of the Mayor and City Council of Baltimore in this Court filed,
as cuasc why the land described in the petition shoulci not be condemned in this
proceedings.

To the Honorable, the Judges of said Court:

Henry L. Brack and Emma Brack, his wife, defendants and respondents in
the sbove entitled proceeding not waiving or any wise a‘bandon'ing, but resorving
to them and each of them, Jointly and severally -all manner of benefit exception
or exceptions, objection or objections to the manifold and manifest errors,
imperfections a.nd deficiencies in said petition, and said proceeding, and to thé
Jjurisdiction ‘éf this Honorable Court in the premises,y nevertheless,jointly and .
géverally answering said petition says:

FIRST.

Bocamse it is not necessary for the Mayor and City Council of Baltimore
to acquire said land for the purposes set forth in said petition, and neither said
land or any part thereof is needed for such purposes by said ilayor and City
Council of Baltimore.

SECOND,

Answering the third paragrapl of said petition, they say they are t;xe

owners of the property theréin described.
THIRD.

Answering, the fourth paragraph, the def endahts say,they deny that the
Mayor and City Council of Baltimore are unable to agree with the owners of said
.property upon the price thereforé, bﬁt say no effort has been made in good faith
by said Mayor and City Council of Baltimore to agree upon a price for said land,
and the damage resulting. to them, the said owners,from taking .si'xch land, and théy

say it is not necessary that said property, with all improvements thereon, and the




i

rights and appurtenances thereto belonging, and the interest of the owner or
owvners therein shall be acquired by condemnation.
FOURTH.

The defendants deﬁy the right of the Mayor and City Council of Balti-
more to acquire in this proceeding by condémnation or by whatever name or pro-
cedure may be known, the property described in this.retitioﬁ or any part thereof
for esach of the following reaséns, to wit: |
1. _ Becausé not necessary for the Mayor and City Coundil of Baltimore to
acquire said land for the purposes set forth in said petition.

2. Because said Mayor and City Council of Baltimore have made no effort

in good faith to égree with the owners of said land upon a reasonable coﬁpensa-
tion to said owners for the use and occupation thereof by the said Mayor and City
Council of Baltimore for the purpose set forth in said petition.

3. Because said Mayor and City Council .of Baltimore have made no proper
‘effort to agree with the dwners of said }and‘upon a price'to be obtained therefore.
4. Because the supposed Act of General Assembly of Marylénd of Session of
'1912 is contrary to and violates the provisions of the 3111 of Rights of Maryland,
and the Constitution of Maryland' in the following particulars: |

(a) The said Act is noé described in the title thereof-.

(b) The said Act provides for the acquition of private property for public use or
purposes without just compensation therefore, as agreed upon by the parties or
awarded by a Jury being first paid or tendered to fhe party or parties entitled to
compensat ion. |

ﬁc) Because said Act imposes non-judicial functions on and reposes non-judicial
powers in the Judges of the Circuit Court of the several counties of Maryland, and '
the Law Courts of the City of Baltimore, and in said Courts.

(d) Because said Act in its terms and~provisions is so0 vague, uncertain, incom-
plete, confused, contradictory, deficient, doubtful, unintelligible and ineffectual
as to be entirely and utterly nugatory, inopgrative and uninforceable without. the
exercise of legislative power and authority by the Courts or judges before which

the same may come for construction, administration or execution.

(o) Because it deprives the Defendants of their property without due process ofv




Law.

(£) Because of other reasons apparent on the face of said Act.

5. Because said supposed XXXXEX Act is contrary to and violates the
provisions of the Federal Constitution in that it provides for taking private property
for public uses without due process of Law.

6. ' Because this proceeding constitutes, and is an attempt to deprive this
respbhdents and defendants of their property without due process of Law in violation
of the provisions of the Constitution of the United States.

7. s Becaﬁse said supposed Act of the General Assembly of Maryland violates the'
Constitution of the State of Maryland in thaet in its enactment the salid General
Assembly has sought to exercise and has exercised judicial powers and functions in
fixing an arbitrary, illegal and unjust standard or measure of damages or price to
be paid to the owner whose land or property is taken under it, contrary to the
provisions of said constitution, and said Act is therefore null and void.

8 Because this proceeding constitutes and is an sttempt to deprive the
Defendants and respondents of their private property for public uses without just
compensation without due process of law in violapion of the provﬁsions ofAthe Coﬁ-
stitution of the United States.

iR, 9. That as éitizens of the United States and the State of Maryland, they are
entitled to all the privileges guaranteed to them as such by the Consfitution of

the United Stétes, and the Constitution of the State of Maryland, and yet this
proceeding at the instance of the Mayor gnd'City Council of Batﬁiﬁire constitutes
and is an attempt to deprive the defendants and respondents of hm privilegesm®:

.gnd take from them rights and immnities guaranteed by the Bonstitution of Mary-
land by taking without due process of Law their private property for public pufposes
without just compensation therefore as agreed upon by thé parties,.or awarded by a

Jury to the owners of said property contrary to the provisions of the Constitution

of the United States.

These respondents therefore pray that said petition Be'by this Honorable

- Court dismissed.

LI N A S8 sss s e eracne LIRS Y B R B Y S I )

Attorney for Respondebts and Defendants.

D




Mr. William P, Cole, Clerk:

The Respondents and Defendants pray a Jury Trial on the issues of fact

made by the petition and answer in the above proceeding.

LRCIR I I N ) ® e 8000 G000t ICGBENOIOEENDS

Attorney for Reppendents and Dofondants.
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LAW SUBPGSNA

Baltimore County, to wit:
THE STATE OF MARYLAND.
To the Sheriff of Baltimore County...................... Greeting:

You nZwr«h_\' wmnmm(nd(' P to summon....... / ................
..j...’!z.z/ ..... </7/1 ...... SR

of Baltimore County, to appear before the Judges of the Cireuit

Court for Baltimore County, to lwqwld at the Court House, at

Towsontown, in Sl)(lytll(' same _county, ,on the.. €% 2 7.....
MaMDAY OF.... % 5%[217 o Bl SR 191.2—

y, T J
to answer s ( .4/1.‘ zta 21 el o, fl2 0@t ‘T/f :

and have you then and there this writ.
WITNESS, the Honorable N. CHARLES BURKE, Chief Judge of the Third Judicial Cireuit of

04 :
Muvyland, the . .. /i iwaiea 2—'0 ........ day of... (/L . ( [(‘( .................... in the year

c—

Clerk of the Circuit Court for Baltimore County.

| R
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Plaintiff’s Attox




LAW SUBPGENA

Baltimore County, to wit: \‘

THE STATE OF MARYLAND

To the Sheriff of Baltimore County...................... Greeting:

You are hereby cnmman;lw/lm BEBADRON . 5 Tl a2 e R e AR a o sl ahelE
,ﬁ?i(% / A (//l-

of Baltimore County, to appear before the Judges of the Cirenit

Court for Baltimore County, to be held at the Court IHouse, at

Towsontown, in and for the same county, on the.. 17

MENDAY OF. J%W ..................... 191 2.,

7. . ./57(1/1;/1// { 4

and have you then and there this writ.

WITNESS, the Honorable N. CHARLES BURKE, Chief Judge of the Third Judicial Cireuit of

l’
Maryland, the......... Qd .............. day. of. .. u it 47 ................... in the year

-
of our Lord one thousand nine hundred and Z.Zé.;ﬂ

(
Issued the........ /ALr ........... day of. ..

Clerk of the Circuit Court for Baltimore County.
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(
Mayor and City Council ' In the
of Baltimore,
. ' Circuit Court for Baltimore
VS

! County.
Henry L. Brack, and
Emma Brack, his wife. ! At Law,

TO0 THE HONORABLE, THE CHIEF AND ASSOCIATE JUDGES OF SAID COURT:

The Petitioner, the Mayor and City Council of Baltimore,

respectfully represents unto your Honor, -

That the original summons in the above entitled case was served
upon the Defendant, Emma Brack, but that the'said summons and three
succeeding summons, have been successively returned non est as to the
Defendant, Henry L. Brack. ‘

_That the law provides that, if any defendant is returned non est
twice successively, the Court shall order the Sheriff to set up a copy
of the summons for the Defendant upon the property and order a notice
by publication.

Wherefore your Petitioner moves the Court tor such order
in this case.,

Respectfully,




The Mayor and City Council In the
of Baltimore, :
Circuit Court
vs. ’ :
) For Baltimore County.
Henry L. Brack, and :
Emma Brack, his wife. - At Law.

Application having been made to the Circuit Court fof
Baltimgre County, sitting as a Court of Law, in pursuance of the
Act of 1912, Chapter 117, for the condemﬁation, in fee simple,
for the purpose of augmenting and improving the municipal water
supply of Baltimore City, of all those four pieces or parcels of
ground with the improveménts, situated in Baltimore County and
alleged in the petition to be vested in the defendant, Henry L.
Brack, in fee simple, with the improvements and appurtenances,

described as fbllows:

BEGINNING for the first of said parcels at the south-
east corner of "Walnut Tree Field", numbered three on Preuss' Plat
annexed to the deed from Ellen W; Gilmor and others to Harry Gilmor,
béaring date the 1llth day of August, 1875, and recorded among the
Land Records of Baltimore County aforesaid in Liber J. B. Fo. 97,
folio 297, &c., saidpoint of beginning being where the east side
of Peterson's Run crossed the line that divides said "Glen Ellen"
Estate from the Hampton Estate, running thence northeasterly bound-
ing on said "Walnut Tree Field" and also on the west side of said
Peterson's Run to the race, still bounding on said "WalnutlTree
Field" and the west side of said mce northeasterly to the farm
road leading to the Dulaney's Valley Turnpike and to the westein
side of Willow Tree Bridge, thence with said road southeasterly
and easterly bounding on "Race Meadow", as numbered fourteen on

Preuss's Plat, and until it intersects another farm road leading

-1-




from the "Glen Ellen" mansion to the barn-yard buildings, thence
running southeasterly bounding on said farm road and a field numbered
thirteen on said Preuss' Plat to a point where said road crosses

a stream that rises in "Locust Grove" tract and runs down into
Peterson's Run by the quarter and dairy, as the latter was before it
was burned, thence running up and bounding on said stream southeast-
erly to the "Locust Grove" tract, a life estate in which was de-
vised by the late Robert Gilmor to Meredith Gilmor, and to the east
edge of the woods as marked on Preuss' Plat, thence running south-
westerly bounding on said Locust Grove tract and the east edge of the
woods numbered twenty on said Preuss' Plat to the line that divides
said "Glen Ellen" Estate from the Hampton Estate, thence bounding

on said line northwesterly to the beginning, containing about ninety-

two and three quarter acres of land.

2 BEGINNING for the second of said parcels of land at a
point where the west side of Peterson'; Run intersects a line of
division between the "Glen Ellen" Estate and the Hampton Estate, and
running thence binding on the west side of said Run two courses and
distances, viz& north eighty-four and a quarter degrees, east six
perches; and north forty-eight degrees, east four perches, to the
west side of a mill-race, thence binding on the west side of said
mill-race the seven following courses and distances, viz: north
thirty and a half degrees east forty perches; north twenty-nine
degrees east forty-three perches; north fifteen degrees west seven
and eight tenths perches; north sixty-one degrees east seven perches;
north seventy-four and a quarter degrees east four and eleven twenty-
fifth perches; notth thirty-eight and a quarter degrees east four
and two-tenths perches, and north fifty-five and a quarter degrees
east four perches to intersect a line drawn south forty-one and three
quarter degrees east from a stone marked W. B., corner of the land
belonging to the Mayor and City Council of Baltimore, said stone
being planted where was formerly located the Willow Tree Bridge,

—2-




thence reversing said line as so drawn and binding thereon north
forty-one and three quarter degrees west one and nineteen twenty-
fifth perches to said stone mgrked W. B.; thence still north forty-
one and three quarter degrees west forty-four perches to the north-
"east corner of "Middle Field"® numberéd two as the same is S0 desié—
nated as Preuss! Plat of the "Glen Ellen" Estate; thénce binding

on line of division between said "Middle Field" numbered two.and the
land herein described south fqrty-seven and a quarter degrees west
one hindred and nine and six tenths perches and to intersect the
before mentioned line of division between the Hampton Estate and the
"Glen Ellen" Estate and thence binding on said line of division
south forty ahd a half degrees easf’sixty-niﬁe and seven tenths to
the place of beginning, containing forty-four acres and sixteen
square perches of land, moré or less, and designated as "Walnut Tree

Field" No. 3 on Preuss! Plat of "Glen Ellen".

3. BEGINNING for the third of said parcels of land at the
northwest corner of "Walnut Tree Field" No. 3, as the same is so
designated on Preuss' Plat of "Glen Ellen", said point being located
at the distance of forty-four perches north forty-one and three
quarter degrees west from a stone marked V. B., a corner of the land
belonging to the Mayor and City Council of Baltimore, and running
thence north forty-one and .three quarter degrees wesf fifty-one and
one-tenth perches to a stone marked W, B.; thence north fifty-five
and three quarter dggrees west six and thirteen twenty~-fifths perches
to a stone marked W. B,; %hence still south fifty-five and three
quarter degrees west one hundred and two and eight twenty-fifth perches
to a double wild cherry tree standing in the line of division between
the "Hampton Estate" and the "Glen Ellen" Estate; thence binding on
the said line‘of division south forty and a half degrees east sixty-
seven and eight tenths perches to "Walnut Tree Field" No, 3, and
thence binding on the line of division between said "Walnut Tree Field"

3=




No. 3 and the land herein described north férty-seven and a quarter
degrees east one hundred and nine and six-tenths perches to the place
of beginning, containing forty acres one rood and seventeen square
perches of land, more or less, énd being designated as "Middle Field"

No. 2 on Preuss' Plat of "Glen Ellen".

4. Also all that piece or parcel of ground siﬁuated_in
Baltimore County aforesaid, the same being the identical strip of land
fifty feet wide reserved by Robert Gilmor unto himself, his heirs and
assigns, out gf a tract of land conveved by said Gilmor and Wife to
one William A. Fisher by deed dated December 3}, 1880, and recorded
among the said Land Records in Liber W. M. I. No. 121, folio 443, &c.,
being the road or avenue leading out from "Glen Ellen" Estate to the
0ld York Road; the title to said last mentioned piece was acquired
by the said Amnabel Lee George from the said Robert Gilmore and wife
by deed dated June 29/90 and recorded among the Land Records aforc-
said in Liber J. W. S. No. 180, folio 467, &c.

And it appearing to the Court that the defendant, Henry
L. Brack has been returned non est twice successively upon summons
issued for him in the above entitled case, and‘directéd to the Sheriff
of Baltimore County, it is thereupon, this 92/ ‘z‘r\day of August,
1912, ORDERED by the Circuit Court for Baltimore County At Law, that
another summons be issued by the Clerk fbr the said-Henry L. Brack,
returnable on the 3rd day of September, 1912.

And it is further ORDERED that the Sheriff of Baltimore
County set up a copy of said summons upon the property above deggrib—
ed, and that notioe'be given to the said Henry L. Brack by publication
of this order, once a week for four successive weeks in a~paper pub-
lished in Baltimore County, and also in one daily newspaper published
in the City of Baltimore, requiring the said Henry L. Brack to ap-
pear in the Circuit Court for Ealtﬁnore County at Law, on or before

-4-



the ﬂ'rvz‘day of September, 1912, and show cause, if any he has, why

the said property should not be condemned as prayed in the petition.

‘ | T s IOt mey
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Mayor and Oity Counecil 4 In the
of Bal timore,

' - Cireuit Court for Baltimore
ve. !
' County.
Henry L. Brack, and

Emma Brack, his wife. ’ At Law,

Upon<kotion of the Petitioner, by 8. B, Field, Oity
Solicitor, it apﬁearing to.hhe Court thHat lienry L. Brack, one of
the defendants, has been returned non est t9 the former summons,
It is ORDERED by the Court, this // day of August, 1912,
that the sumrmons be rencwed for said Henry L. Brack, returnable

the 3rd day of September, 1912.

And it is further ORDERED that ssid deferdant De
notified, by service of a copy of this Order upon him, that he
will be required to snswer the Petition within fifteen days after
his appearance, or the return day to which he is summoned, whiole
ever shall oceur firsi, and show cause, if any he has, why the
property mentioned in the Petition should not be condemned as

therein prayed.

%ca @0%7 e T | \ \){ |
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In the Circuit Court for
Baltimore County.
At Law.

/
:

bl it S

Mayor and City Council
of Baltimore,

vs.

Henry L. Brack, and
Emma Brack, his wife.
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Mayor and City Council ' In the
of Baltimore,
' Circuit Court for Baltimore
vs,

! County.

Henry L. Brack, and

Fmma Brack, his wife. ! At Law,

Upon Motion of the Petitioner, by S. S. Field, City
Solicitor, it appearing to the Court that Henry L. Brack, one of
the defendants, has been returned non est to the former summons,
It is ORDERED by the Court, this //7zf day of August, 1912,
that the summons be renewed for said Henry L. Brack, returnable

the 3rd day of September, 1912.

And it is further ORDERED that said defendant be
notified, by service of a copy of this Order upon him, that he
will be required to answer the Petition within fifteen days after
his zppearance, or the return day to which he is summoned, whiche-
ever shall occur first, and show cause, if any he has, why the

property mentioned in the Petition should not ve condemned as

Dy

therein prayed.




LAW SUBPAENA .

Baltimore County, to wit:

THE STATE OF MARYLAND

To the S]Jel iff of Baltimore County Greetingy :

You are hereby commanded to summon

%%a/ f ﬂﬂ/wé

of Baltimore County, to appear before the Judges of the Cir-

cuit Court for Baltimore County, to be held at the Court
House, at Towsontown,  in and for the same county, on the
1

%ﬁl HESNDAY OF ﬂué,, 191.Z—

4 /4

to answu an

at the suit of. W 4 M zé/‘t%ppbé 4
ox/g, %})W oty Ve

and have yvou then and there this writ.

WITNESS, thc Honorable N. CHARLES BURKE, Chief Judge of the Third Juchual Circuit of
Marvland, thc - 2’” day of \M17/ in the year
of our Lord one thousand nine hundred and QMVL '

Clerk of the Clrcult Court for Baltimore County.
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Plaintiff's Attorney.
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IN THE CIRCUIT COURT FOR BAL-
TIMORE COUNTY AT LAW.
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Mayor and City Council of
Baltimore,

ve.

Henry L. Brack, and
Emma Brack, his wife.
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Mayor and City Council In the
of Baltimore, " '

Circuit Court for
vs.

Baltimore County.
Henry L. Brack, and

Emma Brack, his wife. At Law,

Upon Motion of the Petitioner, by S. S. Field, City
Solicitor, it appearing to the Court that Henry L. Brack, one of
the defendants, has been returned non est to the former summons,

It is ORDERED by the Court, this 16th day of July, 1912, that the
summons be renewed for said Henry L. Brack, returnable the 3lst
day of July, 1912.

And it is further ORDERED that said defendant be notified,
by service of a copy of this Order upon him, that he will be re=-
gquired to answer the Petition within fifteen days after his appear-
ance, or the return day to which he is summoned, whichever shell

occur first, and show cause, if any he has, why the property men-

tioned in the Petition should not be condemned as therein pri%;f.
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LAW SUBIMENA

£

-Baltimore County, to wit:

THE STATE OF MARYLAND.

To the Sheriff of Baltimore QWN.«

You are hereby %:;:&oz to sumrinon

Greeting :

' of Baltimore County,

to appear before the _E?cm of the Cir-

cuit Court for Baltimore County, to be held at the Court

House, at H@?oé? in and for the same county, on the

22

. . .

XX DAY OF

Q\\?\&\ 191_2-

T . . to answer E/ & \'\m\S\C \

o | at the suit of e&r\\\\\ §\ \\\\ §

and have vou then and there this writ.,

WITNESS, the Honorable N. CHARLES BURKE

, Chief Judge of the Third Judicial Circuit of

n‘
Maryland, the \N% day of

c%\&w

in the year

of our Lord one thousand nine hundred E:_\§

1912

14
Issued the Y/ day of \@é

e . Brty

Clerk

of the Circuit Court for Baltimore County.
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SR -4 ¢ and
Emma Brack, his wife.
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Meyor end City Council ( In the
of Baltimore ) 4
o Circuit Court for
V3.

Baltimore County.
Henry L. Brack, and
Emma Brack, his wife.

LY U

W M
At law,

Upon Motion of the Petitioner, by S. S. Field, City Solicit-
or, it appearing to the Court that Henry L. Brack, one of the de~
fendants, has been returned non est to the former swmons,

It is ORDERED by the Court, this zskh.day of June 1912, that the
sumons be renewed for seid Henry L. Brack, returnable the 10th

day of July 1912.

And it is further ORDERED that said defendiant be notified, by
service of a copy of this Order upon him, that he will be required
to answer the Petition Within fifteen days after his appearance,or
the return day to which he is summoned, whichever shall occur first,
and show cause, if any he has, why the property mentioned in the Pe-
tition should not be condemned as therein prayed.
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In the Circuit Court for
Balt imore County.
At Law.

- — - — - ———— - ——— - ——

Mayocr and City Council
of Baltimore,

vs.

Henry L. Brack and
Emma Brack, his wife.

- — . .S WS . G -

. —— - - - —— -~ —




Mayor and City Council of ) In the Circuit Court for
Baltimore, ( :
)
VSh ' ( Balt imore County.
)
Henry L. Brack, and (
Emma Brack, his wife. ) At Law.

Upon Motion of the Petitioner, by S.S. Field, its
City Solicitor, it appearing to the Court that Henry L. Brack,
one of the defendants, has been returmed non est to the former
summons, It Is Ordered by the Court, this 11lth day of June, 1912,
that the summons be renewed for said Henry L. Brack, returnable
the 22nd day of June, 1912.

And It Is Further Ordered That said defendant be noti-
fied, by service of a copy of this Order upon him, that he will
be requi;ed to answer the Petition within fifteen days after hisv
appearance or the return day to which he is summoned, whichever
shall first occur, and show cause, if any he has, why the property

mentioned in the Petition should not be condemned as therein prayed.
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S. S. FIELD, FRANK DRISCOLL,
CITY SOLICITOR ROBERT F. LEACH, JR.,
ALEXANDER PRESTON, -r BENJAMIN H. MCKINDLESS,
DEPUTY CITY SOLICITOR ‘Epparthnt Hf P, ASSISTANT CITY SOLICITORS
Wenry W, Weehs, Glerk
Unurt Houee
) Baltimore, D, June 10, 1912,

IN REPLY REFER TO FILE NO.

Mr. Willism P. Cole,
Clerk, Circuit Court

Towson Md.
Dear Sir:

Enclosed please find Ordexr to ienew the Summons
against Henry L. Brack, he having been returned 'non est',
also a copy of the Ordér to be sent with the Summons to be
served upon Brack.

"Please send the~8ummons and copy of the Order to
the Sheriff of Baltimore City, as Brack ‘is in the real estate
business in the City, and, I think, should easily be céught
here. )

Please get this Order szgned tOmorrow the 11th,

A
and issue the Summons, as I have dated the Order, and oblige

Yours very truly, Cég;;”“*_—"_”‘n

. ‘ City Solicitor.
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LAW SUBP(ENA

Baltimore County, mo wit: . |
THE STATE OF MARYLAND.

To the Sheriff of Baltimore County. Greeting: :

You are hereby commanded % m%:Eos \QQ\
?& & i @\ \W%\g @Q\P
J

of Baltimore Oo:b@,x to ‘appear before the Judges of the Cir-

cuit Court for Baltimore County, to be held at the Court

House, at Towsontown, in and for the same county, on the

\A« a\)l IFONXDAY OF § 191.2—
to answer an Rl o) \QQ \N&A&\\V&NM&

at the msﬁa\& c\\\v&k &ﬁ\\&s\ §\§

and have you then and there this writ.
WITNESS, the Honorable §. CHARLES BURKE, Chief Judge of the Third Judicial Circuit of

Marvland, the \N 1 day of ﬂ\&\\g\\v\ in the vear

7

of our Lord one thousand nine hundred and §

Hmmzo.m the \: i day of § %\&\M\%

Clerk of the Circuit Court for Baltimore County.




@ity of Baltimore
EZRA B. WHITMAN, Tater Bepartment
WATER ENGINEER,

January 4th, 1912.

Mr. Henry L. Brack,
' Towson, MNd.
Dear Sir:-

I beg to acknowledge receipt of your letter
of December 30th, in regard to the erection of a barn,
barrack and fenocing on your farm near Loch Raven.

In regard to the acquiring of your property,
the Water Board would like to secure it, even though
they dbuild the low dam, provided your property can be
secured at a reasonable figure. I have seen a num-
ber of property ownérs in the Valley of the Gunpowder,
and secured from them figures at which they are wil-
ling to sell their property, and I shall be very glad
to see you at an early date, and find out from you
what you will accept for your property.

-I would advise you not to proceed with the
erection of any new buildings, until you see whether
it is possible for you and the Water Board to agree
upon a figure for the sale of your property to the City.

Very truly yours,

/ W/ ey Engineer.
' | % &
EBW/LFW.
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@ity of Baltimore

Water Bepartment

“ZRA B. WHITMAN,
Waren ENGINEER

April 18th, 1912.

Mr. Henry L. Brack,
Towson, lMaryland.
Dear Sir:--

You are hereby notified that the layor and City Council

of Baltimore desire to acquire for the purpose of augmenting and \

improving the municipal water supply of Baltimore City, your property
sitvated in Baltimore County, known as "@len Ellen", and describ<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>